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OFFICE  OF  THE  FEDERAL  INSPECTOR 
FOR  THE  ALASKA  NATURAL  GAS 
TRANSPORTATION  SYSTEM 

10  CFR  Part  1504 

Regulations  Governing  Information 
Gathering,  Treatment  of  Sensitive  and 
Proprietary  Documents  and 
Processing  Requests  for  Public 
Access 

agency:  Office  of  the  Federal  Inspector 
for  the  Alaska  Natural  Gas 
Transportation  System. 
action:  Final  rule. 

summary:  These  rules  institute 
standards  and  procedures  by  which  the 
Office  of  the  Federal  Inspector  (OFI) 
will  deal  with  information.  Subpart  A  of 
the  new  10  CFR  Part  1504  governs  OFI 
information  requests,  compulsory 
subpoena  process,  and  related 
administrative  sanctions  and  judicial 
enforcement.  Subpart  B  of  the  same  Part 
governs  how  the  OFI  will  handle 
information  (received  pursuant  to 
Subpart  A)  for  which  special  treatment 
is  requested,  that  is,  information  within 
either  the  “sensitive”  or  the  “business” 
category.  Subpart  C  of  the  same  Part 
governs  the  full  range  of  other  issues 
raised  by  public  disclosure  requests 
made  under  the  Freedom  of  Information 
Act  (FOIA),  5  U.S.C.  552. 

EFFECTIVE  DATE:  These  rules  are 
effective  December  15, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  D.  Connelly,  Office  of  General 
Counsel,  Office  of  the  Federal  Inspector 
(ANGTS),  Room  3407,  Post  Office 
Building,  1200  Pennsylvania  Ave.  NW., 
Washington,  D.C.  20044,  (202)  275-1144. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  16, 1981,  the  OFI  published 
for  public  comment  (46  FR  22340]  a 
notice  of  proposed  rulemaking  and 
statement  of  policy  concerning  the  full 
range  of  issues  on  information,  whether 
in  terms  of  how  the  OFI  requests  and 
receives  it,  handles  it  once  received,  or 
reacts  to  requests  for  its  public 
disclosure.  The  Department  of  justice 
Office  of  Information  Law  and  Policy 
(Office  of  Information  Law  and  Policy), 
the  three  companies  sponsoring  the 
Alaska  Natural  Gas  Transportation 
System  (ANGTS),  and  the  company 
operating  the  Trans-Alaska  Pipeline 
System  (TAPS)  submitted  comments  on 
the  proposed  rule;  Alaskan  Northwest 
Natural  Gas  Transportation  Company 
(Alaskan  Northwest),  Pacific 
Transmission  Company  (PGT),  Northern 
Border  Pipeline  Company  (Northern 


Border),  and  Alyeska  Pipeline  Service 
Company  (Alyeska],  respectively. 

The  background  of  information 
collection,  handling,  and  disclosure 
relative  to  ANGTS,  the  rationale  for  the 
OFI’s  approach,  and  a  detailed 
explanation  of  the  standards  and 
procedures  all  appear  in  the  notice  of 
proposed  rulemaking  (46  FR  22340). 

They  will  not  be  reiterated,  except  as 
discussed  in  the  context  of  evaluating 
the  specific  issues  raised  by  the  public 
comments. 

II.  Comments 

The  public  comments  to  the  proposed 
rule  are  organized  and  treated  below 
according  to  which  Subpart  of  the  Part 
1504  they  relate. 

Subpart  A— Procedures  Governing  OFI 
Information  Requests,  Subpoena 
Process.  Judicial  Enforcement,  and 
Administrative  Sanctions 

(1)  Section  1504.102  of  the  proposed 
regulations  indicates  that,  in  making  a 
written  request  for  information,  the  OFI 
will  provide  an  adequate  description  of 
the  information  requested  and  state  a 
reasonable  period  of  time  for 
submission  of  the  information. 

Alaskan  Northwest  asserts  that  any 
request  must  outline  in  writing  what 
data  is  requested,  the  statutory  basis  for 
the  request,  and  how  the  requested 
information  is  relevant  to  the  execution 
of  OFI’s  authority. 

Relative  to  informal  requests  for 
information,  the  proposed  regulation  is 
sufficient  in  light  of  the  overall 
monitoring  and  enforcement 
responsibilities  of  the  Federal 
Inspector.’  However,  any  subpoena 
issued  by  the  OFI  will  state  the  statutory 
authority  for  requesting  the  information 
and  how  it  is  relevant  to  the  execution 
of  OFI’s  authority.  Sections  1504.104(c) 
and  1504.108(c)  will  accordingly  be  ^ 
amended  to  reflect  the  elements  of  a 
subpoena,  as  follows: 

(c)  Contents.  Supoenas  will  bear  the  OFI 
name  and  seal  and  the  name  of  the  issuing 
officer.  Subpoenas  will  command  the 
production  of  reasonably  described 
information  at  a  designated  place  and  time, 
not  to  exceed  10  calendar  days  from  date  of 
service.  The  subpoena  will  contain  the 
statutory  basis  for  the  request  of  the 
information  and  how  the  requested 
information  is  relevant  to  the  execution  of 
OFI’s  authority. 

'  OFI  has  plenary  authority  to  enforce  any  federal 
statute,  regulation  or  authorization  relevant  in  any 
manner  to  the  preconstruction,  construction  and 
initial  operation  of  ANGTS.  Moreover,  in  enforcing 
an  agency  subpoena,  the  courts  have  defined 
"relevancy"  to  mean  any  information  which  may 
reasonably  shed  some  light  on  the  inquiry.  See. 
Foster  v.  United  States.  265  F.2d  183  (2d  Cir.  1959) 
cert,  denied.  360  U.S.  912. 


(c)  Contents.  Subpoenas  will  bear  the  OFI 
name  and  seal,  the  name  and  position  of  the 
issuing  officer,  and  the  title  of  the  proceeding.  ' 
Subpoenas  will  command  a  named  person  to 
testify  or  produce  reasonably  described 
evidence  or  infonnation  at  a  designated  time 
and  place.  The  subpoena  will  contain  the 
statutory  basis  for  the  request  of  the 
information  and  how  the  requested 
information  is  relevant  to  the  execution  of 
OFI's  authority. 

(2)  Alaskan  Northwest  contends  that 
§  1504.103,  allowing  OFI  to  withhold  a 
regulatory  approval  for  failure  to  submit 
relevant  information,  is  a  denial  of  due 
process.  It  requests  that  the  OFI  rescind 
this  provision. 

The  OFI  cannot  be  expected  to  act  on 
a  regulatory  approval  without  adequate 
data  to  make  an  informed  decision. 

Were  the  sponsor  to  fail  to  submit  the 
necessary  information,  the  withholding 
of  the  approval  would  be  inevitable. 
While  it  is  perhaps  self-evident  that  OFI 
approvals  must  await  receipt  of  the 
underlying  information,  the  statutory 
mandate  for  expedition  on  this  project 
warrants  such  explicit  regulatory 
language. 

(3)  Alaskan  Northwest  asserts  that 
five  days  is  insufficient  time  to  prepare 
adequately  a  motion  to  quash  a 
subpoena,  as  specified  in  §  1504.104(e) 
of  the  regulations. 

In  light  of  the  entire  information 
collection  process,  five  days  to  prepare 
a  motion  to  quash  a  subpoena  is  more 
than  sufficient.  Prior  to  issuing  a 
subpoena,  OFI  will  have  sought 
voluntary  submission  of  the  information 
via  a  written  request  which  provides  a 
reasonable  time  for  compliance.  Then  a 
subpoena  would  allow  another  ten  days 
to  respond.  Again,  expedition  is 
required,  and  the  prior  information 
request  process  should  have  prepared 
the  sponsor  to  act  within  five  days. 

(4)  Sections  1504.104(e)  and 
1504.108(e)  of  the  proposed  regulations 
provide  that  the  officer  who  issues  a 
subpoena  will  also  rule  on  any  motion  to 
quash.  Alaskan  Northwest  objects  to 
this  arrangement  on  due  process  and 
delegation  grounds,  urging  instead  that 
only  the  Federal  Inspector  rule  on 
motions  to  quash. 

Relative  to  general  oversight,  a 
subpoena  will  be  issued  only  by  the 
Federal  Inspector,  the  OFI  General 
Counsel  or  his  designee.  Whether  the 
Federal  Inspector  himself  or  the  OFI 
General  Counsel  issues  a  subpoena  and 
then  rules  on  a  subsequent  motion  to 
quash  is  an  internal  OFI  matter.  This 
provision  constitutes  proper  delegation. 
Moreover,  there  is  no  due  process 
problem.  This  general  oversight  context, 
by  definition,  eliminates  any  separation 
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of  function  issue.  Moreover,  a  motion  to 
quash  is  just  one  of  several  steps  in  the 
process  of  enforcing  a  subpoena.  It  is 
discretionary  in  the  first  instance  and  is 
intended  primarily  to  assure  against 
obvious  errors  before  the  subpoena 
process  continues.  An  objecting  sponsor 
also  has  the  compliance  order 
(§  1504.105]  and  judicial  enforcement 
(§  1504.106)  stages  to  be  heard. 

For  formal  OFl  proceedings  it  is 
appropriate  that  the  presiding  officer 
both  issue  the  subpoena  and  also  rule  on 
a  motion  to  quash.  Because  one  or  more 
OFI  offices  will  be  advocating  a  position 
which  might  lead  to  serious  sanctions, 
the  presiding  officer  will  be  separated  in 
function.  Thus,  the  sponsors’  due 
process  in  not  impinged.  Moreover,  an 
objecting  sponsor  will  be  heard  by  the 
on  General  Counsel  and  ultimately  by 
the  Federal  Inspector  if  the  discovery 
dispute  reaches  the  compliance  order 
(§  1504.109)  or  judicial  enforcement 
(§  1504.110)  stage. 

(5)  Alaskan  Northwest  seeks 
clarification  of  §  1504.106,  which  refers 
to  the  use  of  remedies  available  under 
other  applicable  laws  for  enforcing  a 
subpoena. 

The  OFI  has  been  transferred  the 
enforcement  authority  of  other  federal 
agencies.  For  example,  section  14(d)  of 
the  Natural  Gas  Act  15  U.SX1.  717m(d), 
makes  a  subpoena  enforceable  by  the 
imposition  of  criminal  penalties  or 
imprisonment  for  a  willful  violation. 
Section  1504.106  merely  recognizes  this 
fact 

(6)  Alaskan  Northwest  also  asks 
under  what  circumstances  the  OFI  may 
seek  a  contempt  of  court  citation  for 
failure  to  comply  with  a  subpoena. 
Section  1504.106(c)  permits  Ae  Federal 
Inspector  to  seek  an  order  fiom  the 
district  court  holding  the  defendant  in 
contempt  of  court  for  failiuo  to  comply 
with  a  subpoena. 

Ordinarily,  the  power  to  punish  for 
contempt  is  not  available  to 
administrative  agencies:  however, 
recourse  may  be  made  by  way  of  a 
separate  judicial  proceeding,  under  5 
U.S.C.  555(d],  to  enforce  the  subpoena.  If 
judicial  remedy  is  granted,  it  is 
enforceable,  as  any  court  order,  by  the 
power  to  punish  for  contempt.  See, 
Shasta  Mineral  S'  Chemical  Co,  v. 
Securities  S  Exchange  Comm.,  328  F.  2d 
285  (10  Cir.  1964). 

(7)  Finally,  Alaskan  Norfiiwest  asserts 
that  compliance  with  an  OFI  subpoena 
(and  presumably  the  corresponding 
compliance  order)  should  be  stayed 
pen^ng  appeal. 

This  suggestion  is  inappropriate.  If  a 
sponsor  were  to  appeal  an  OFI 
compliance  order  for  a  subpoena  (which 
would  be  filed  with  the  U.S.  Comt  of 


Appeals  for  the  District  of  Columbia 
Circuit  under  section  10  of  ANGTA), 
existing  precedent  would  be  used  to  rule 
on  a  motion  fw  stay.^  The  OFI  should 
not  supersede  this  precectent  and  agree 
to  a  stay  in  all  cases.  This  suggestion 
would  mire  the  whole  process  and 
impair  expedition. 

Subpart  B — Treatment  of  “Sensitive” 
and  “Business” Information 

The  OFI  has  devised  a  procedure  for 
safeguarding  and  limiting  access  to 
information  that  is  of  a  “confidentiar’  or 
“proprietary”  nature.  Very  few  agencies 
have  a  pnx^ure,  to  assure  and 
preserve  the  confidentiality  of 
information.  Most  of  the  agencies  that 
do  have  a  procedure  will  not  agree  in 
advance  to  resist  disclosure  but  only 
make  an  administrative  determination 
upon  a  request  for  the  information. 

In  contrast,  via  the  promulgation  of 
these  regulations,  the  OFI  will  agree  in 
advance  to  resist  disclosure  for  the  very 
limited  category  of  “sensitive” 
information.  In  addition,  OFI  will  review 
a  petition  for  treating  information  as 
“business”  upon  a  public  disclosure 
request  at  which  time  the  submitter  wUl 
be  notified  if  disclosiuo  is  likely.  These 
general  observations  should  be 
considered  whra  analyzing  the 
following  comments  on  Subpart  B  of 
Part  1504. 

(1)  The  Office  of  Information  Law  and 
Policy  maintains  that  any  material 
requested  must  qualify  as  “confidential  ’ 
at  the  time  of  the  request  Therefore,  it 
will  be  necessary  to  review  information 
that  is  flagged  “sensitive”  at  the  time  of 
a  request. 

To  refuse  disclosure  under  FOIA,  the 
agency’s  requisite  finding,  that  release 
may  cause  substantial  competitive 
harm,  must  apply  at  the  time  of  decision. 
Accordingly,  the  OFI  will  take  into 
consideration  intervening  factors,  such 
as  time,  which  may  obviate  the  need  for 
“sensitive”  treatment  Of  course,  with 
the  narrow  scope  and  detailed 
procedures  for  the  “sensitive”  category, 
the  OFI  has  concluded  that  qualifying 
information  should  necessarily  meet 
that  test. 

Section  1504.206(a](l]  has  been 
revised  as  follows: 


*  Virginia  PetmJeum  Jobbers  Association  v.  FPC, 
259  F.  2d  921. 924  (D.C  Cir.  1^].  The  factors 
assessed  by  the  Court  in  considering  motions  for 
stay  are;  (1)  Whether  the  party  seeking  the  stay 
made  a  strong  showing  that  it  is  likely  to  prevail  on 
the  merits;  (2)  whether  die  petitioner  has  riiown  that 
without  sudi  relief,  it  will  be  irreparably  iniured;  (3) 
whether  a  stay  will  substantially  harm  the  other 
parties;  and  (4)  where  lies  the  public  interest 
WMA  TA  V.  Holiday  Tours,  559  P.  2d  8(1, 843  p.C 
Cir.  1977).  When  considering  a  case  in  which  die 
other  thrm  factors  favor  interim  rehef,  a  court  may 
exercise  its  discredoa  to  grant  a  stay  ff  die  movant 
has  made  a  substantial  caae  on  the  Merits. 
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(1)  The  designated  infonnatioa  will  be 
officially  stamped  on  its  face  as  “sensitive,” 
with  the  notations  that  public  disclosure  is 
prohibited;  that  the  OFI  General  Counsel 
must  first  approve  (hsclosure  within  the 
Government;  and  that  internal  distribution 
and  copying  is  also  prohibited  unless 
approved  by  the  Seemity  Officer.  The 
"sensitive”  designation  will  remain  unless  the 
General  Counsel  determines  that  changed 
circumstances  make  it  necessary  to  remove 
such  a  designation,  in  which  case  the 
submitter  will  be  so  notified  immediately. 

(2)  Section  1504.203(d)  of  the  proposed 
regulations  states  that  critical 
procurement  information  indudes 
primarily  tentative  bids,  disdosure  of 
which  before  the  completion  of  the 
process  would  skew  the  procurement, 
leading  to  delay  and/or  cost  escalation. 
Under  the  proposed  regulation,  critical 
procurement  information  would  be 
designated  “sensitive”  only  until  the 
bidding  process  is  completed.  But 
recognizing  the  significance  of  this  issue, 
the  OFI  “urge[d]  ffie  ANGTS  sponsors  in 
particular  to  comment  on  this  provision 
*  *  *  [including  a]  detailed  explanation 
of  pipeline  procurement  practices  *  *  *” 
46  FR  22342. 

As  expected,  all  of  the  sponsors  were 
very  concerned  about  the  potential 
release  of  procurement-contract 
information  gathered  by  the  OFI  as  part 
of  its  regulatory  responsibility.  PGT 
presented  the  most  cogent  and 
persuasive  arguments.  As  part  of  their 
comments,  PGT  induded  their 
purchasing  and  bidding  policy 
statements.  In  both  statements.  PGT 
states  that  it  is  not  their  policy  to  open 
bids  publidy.  Further,  prices  and 
technical  information  will  be  treated  as 
confidentid  information  and  will  not  be 
disclosed  outside  the  Company.  PGT 
has  pointed  out  that  not  only  is  it  their 
formal  purchasing  and  bidding  policy  to 
treat  bids  on  construction  projects  as 
confidential  subsequent  to  the  award  of 
a  contract,  but  also  it  is  the  standard 
industry  practice  to  do  so.  Also,  PGT, 
echoed  by  Alaskan  Northwest  asserts 
that  the  release  of  the  terms  and 
conditions  of  a  contract  after  the  award 
of  a  bid  may  affect  the  contractor’s 
negotiating  abilities  on  other  contracts 
that  will  be  awarded  on  the  ANGTS 
project.  PGT  recommends  that  no  public 
disclosure  of  these  materials  be  made 
for  a  period  of  five  years,  while 
Northern  Border  recommends  that  the 
SponsOT  be  notified  in  advance  when 
the  “sensitive”  designation  on 
procurement  information  is  proposed  to 
be  removed. 

After  careful  revidw  and  analysis  of 
the  comments,  the  OFI  concurs  in  part 
that  the  assertions  of  the  sponsors  have 
merit.  It  is  conceivaUe  that  much  of  the 
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procurement-contract  information  will 
be  commercial  or  financial  information 
that  falls  within  the  (b)(4)  exemption  of 
the  FOIA.  Critical  procurement  data  will 
array  bids,  thus  disclosing  relative 
competitive  positions,  particularly  in  the 
context  of  Canadian  procurement. 
However,  in  light  of  Ae  mandate  of 
FOIA  to  release  agency  records  unless 
exempt,  OFl  cannot  authorize  a  blanket 
five  year  protection  rule  for  critical 
procurement  information.  Instead,  any 
critical  procurement  data,  which  is 
collected  as  part  of  OFI  regulatory 
responsibility  vis-a-vis  the  sponsors, 
will  retain  the  “sensitive"  designation 
subsequent  to  the  award  of  a  contract. 

Apart  from  changing  regulatory 
language,  the  OFI  will  focus  its 
information  collection  more  precisely  so 
as  to  minimize  the  issue  in  the  first 
place.  The  OFI  will  endeavor  to  request 
the  information  in  a  format  that  is  not 
“sensitive.”  A  good  example  is  the 
proposed  Minority  Business/Female 
reporting  form,  which  asks  for 
synthesized  procurement  statistics,  not 
raw  bids.  The  OFI  is  not  in  the  business 
of  amassing  voluminous  amounts  of 
critical  procurement  information;  it  will 
collect  only  that  information  necessary 
to  accomplish  its  statutory 
responsibilities  effectively  and 
efficiently.  Whenever  possible,  the  OFI 
will  review,  on  site,  any  backup  data, 
e.g.,  raw  procurement  figures,  related  to 
various  regulatory  decisions,  whether  in 
the  context  of  equal  opportunity 
requirements,  rate  base  audit  and 
approval,  or  other  monitoring  and 
enforcement  actions.  Therefore,  OFI  will 
avoid  taking  physical  possession  of  raw 
procurement  data  to  the  extent  that  such 
an  arrangement  does  not  interfere  with 
its  ability  to  perform  responsibilities 
effectively.  Finther,  to  the  extent 
permitted  by  law,  the  OFI  will  endeavor 
to  develop  decision-making  records 
which  will  not  reveal  “sensitive”  data. 
However,  OFI  maintains  the  right  to 
request,  review,  and  retain  any  record 
necessary  to  support  its  regulatory 
decisions. 

Based  on  this  discussion,  two 
provisions  are  modified.^  In 
§  1504.202(a)(3),  the  phrase  “during  the 


.’This  portion  of  the  regulations  does  not  apply  to 
government  contracts.  The  “sensitive"  designation 
will  not  be  retained  subsequent  to  the  award  of  a 
government  contract.  There  is  a  significant 
distinction  between  private  contracts  and  public 
contracts;  Procurement  is  one  of  the  principal  means 
whereby  our  Government  effectuates  national 
policies  *  *  *  and  therefore  the  public  has  a  strong 
interest  in  how  it  is  conducted,  llie  public’s  right  to 
scrutinize  the  process  must  be  recognized, 
particularly  with  regard  to  the  terms  and  conditions 
of  awarded  contracts,  which  represent  Government 
action  *  *  *  Office  of  Federal  ftocurement  Policy 
Letter  No.  78-3  (March  30. 1978). 


bidding  process”  is  deleted.  Also, 

§  1504.203(d)  is  revised  to  read: 

Critical  procurement.  Critical  procurement 
information  will  be  protected  through  the 
FOIA  (b)(4)  exemption,  and  includes 
primarily  tentative  bids  (price,  vendor,  and 
conditions),  disclosure  of  which  before 
completion  of  the  process  would  skew  the 
procurement,  leading  to  delay  and/or  cost 
escalation.  Critical  procurement  information 
of  the  ANGTS  sponsors  will  also  retain  the 
sensitive  designation  subsequent  to  the 
award  of  a  contract. 

(3)  Section  1504.202(b)  of  the  proposed 
regulations  defines  the  “business” 
category  as  information  developed  at  a 
cost  and  possessing  demonstrable 
market  value.  Alaskan  Northwest  and 
Alyeska  assert  that  the  definition  of 
“business”  information  is  too  narrow. 
Alaskan  Northwest  contends  that 
certain  types  of  information  will  have  no 
market  value  but  are  still  proprietary  in 
nature,  such  as  EEO  information 
reflecting  salaries,  hiring  practices,  and 
personal  data  on  employees  and 
applicants.  Alyeska  complains  that, 
while  the  regulations  de^e  “business” 
information  as  “owned”  by  the  ANGTS 
sponsors,  Alaskan  Northwest  does  not 
“own”  Alyeska  material.  It  is  merely  in 
Alaskan  Northwest’s  possession  and 
given  to  the  OFI;  therefore,  technically  it 
may  not  be  covered  by  the  “business” 
designation.  Section  1504.204(a). 

Information  without  market  value 
might  constitute  commercial  or  financial 
information  warranting  nondisclosure. 

As  such,  the  proposed  regulations  were 
too  narrowly  drafted,  even  though  the 
OFI  anticipates  that  most  “business” 
information  will  have  market  value. 

Also,  sponsor  ownership  of  the 
information  should  not  be  a  condition 
for  “business”  designation. 

Section  1504.202(b)  has  been  changed 
to  read  as  follows: 

The  “business”  category  entails 
information  either  developed  at  a  cost  and 
possessing  demonstrable  market  value  or  the 
release  of  which  may  substantially  impair  the 
competitive  position  of  the  person  who 
supplied  it,  whether  an  ANGTS  sponsor  or 
another.  This  is  basically  proprietary 
information,  disclosure  of  which  would 
reduce  or  eliminate  its  value  to  the  submitter. 
Unlike  "sensitive"  information,  “business” 
information  may,  under  certain 
circumstances,  be  disclosed  to  the  public.  The 
OFI  will  balance  the  economic  impact  of 
disclosure  against  the  public  interest  in 
access. 

Section  1504.204(a)  has  been  changed 
to  read  as  follows: 

Proprietary  nature,  “Business”  information 
is  proprietary,  commercial  or  financial 
information,  tiie  release  of  which  may 
substantially  impair  the  competitive  position 
of  the  person  who  supplied  it.  whether  an 
ANGTS  sponsor  or  another.  In  the  majority  of 


cases.the  ANGTS  sponsor  will  incur 
substantial  costs  to  develop  or  purchase 
numerous  studies,  plans,  designs,  methods, 
systems,  etc.,  associated  with  project 
completion.  While  not  “sensitive" 
information,  these  documents  nonetheless 
possess  some  value:  that  is,  the  sponsors 
might  at  some  time  find  a  willing  buyer  for 
the  information. 

(4)  Sections  1504.202(a)(2)  and 
1504.203(b)  include  in  the  “sensitive” 
category  “true  trade  secrets.”  These  are 
defined  as  “in  the  nature  of  patentable 
processes”  and  “highly  specialized, 
technical,  and  secret  process  or 
mechanism.”  Id.  PGT,  Alaskan 
Northwest,  and  Alyeska  question  OFl's 
use  of  the  word  “true”  to  modify  trade 
secrets.  PGT  asserts  that  the  word 
“true”  injects  undue  and  unnecessary 
subjectivity,  since  either  something  is  a 
trade  secret  or  it  is  not.  PGT 
recommends  that  OFI  define  trade 
secret  and  drop  the  use  of  the  word 
“true.”  Alaskan  Northwest  asserts  that 
OFI  has  too  narrowly  defined  trade 
secrets  by  limiting  it  to  patentable 
processes. 

Admittedly,  this  is  a  difficult  issue  to 
resolve.  Trade  secret  is  not  defined  in 
either  the  FOIA  or  the  Trade  Secrets 
Act,  and  there  is  no  legislative  history 
reflecting  the  congressional  intent. 

Trade  secret  has  been  defined  in  various 
court  cases,  but  generally  outside  the 
context  of  Ae  FOIA.* 

None  of  the  FOIA  cases  have 
expressly  adopted  any  definition  of 
trade  secret,  but  two  different 
explications  of  the  term  have  been  used 
in  pertinent  cases.  In  one  FOIA  case, 
Washington  Research  Project  Inc.  v. 
HEW,  504  F.2d  238,  245  n.8  (D.C.  Cir. 
1974),  the  court  makes  reference  to  a 
very  broad  definition  of  trade  secret 
found  in  the  Restatement  of  Torts.® 
However,  in  another  FOIA  case. 
Consumers  Union  of  U.S.  Inc.  v. 

Veterans  Admin.,  301  F.  Supp.  796  (S.D. 
N.Y.  1969),  a  narrower  definition  of 
trade  secret  was  used  by  the  court.®  It  is 


*  In  Mobay  Chemical  Carp.  v.  Castle.  447  F.  Supp. 
811  (W.D.  Mo.  1978),  test  data  was  sought  pursuant 
to  the  Federal  Insecticide.  Fungicide  and 
Rodenticide  Act.  The  legislative  history  of  the  Act, 
however,  reflected  the  Congressional  intent  that  the 
definition  of  trade  secret  found  in  the  Restatement 
of  Torts  should  apply.  This  same  definition  is  used 
also  in  a  case  involving  unfair  competition  and 
appropriation  of  trade  secrets.  Pressure  Science  Inc. 
V.  Kramer,  413  F.  Supp.  818  (D.  Conn.  1976). 

‘  The  definition  of  trade  secret  in  the  Restatement 
of  Torts  §  757  comment  b  is: 

Any  formula,  pattern,  device  or  compilation  of 
information  which  is  used  in  one's  business,  and 
which  gives  him  an  advantage  over  competitors 
who  do  not  know  it  or  use  it. 

'  The  narrower  definition  of  trade  secret  is: 

*  *  *  an  unpatented  secret  commercially 
valuable  plan,  appliance,  formula,  or  process,  which 

Continued 
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quite  evident  that  there  are  no  steadfast 
guidelines  for  distinguishing  a  trade 
secret. 

The  “sensitive”  designation  has  been 
defined  as  a  narrow  category  of 
information,  and  the  OFI  has  designed  a 
procedure  to  agree  in  advance  to  resist 
disclosure  of  such  information.  It 
follows  that  trade  secrets  must  likewise 
be  a  restricted  category  of  information. 

In  order  to  ensure  the  credibility  of  the 
procedures  and  to  withstand  any  legal 
challenge,  OFI  must  be  very  particular 
as  to  the  kind  of  information  which  it 
will  agree  in  advance  to  protect  as  a 
trade  secret.  Therefore,  trade  secret  has 
been  limited  to  specialized,  technical 
and  a  secret  process  or  mechanism 
instrumental  to  the  design  or 
construction  effort.  Nonetheless,  other 
types  of  information  which  the  submitter 
may  seek  to  classify  as  a  trade  secret 
may  fall  into  the  category  of  “business” 
information,  i.e.,  confidential 
commerical  or  financial  information 
covered  by  exemption  (b)(4)  of  the 
FOIA. 

Section  1504.203(b)  has  been  modified 
to  incorporate  criteria  used  in  various 
court  cases  to  determine  if  information 
is  a  trade  secret  and  the  word  “true”  has 
been  deleted.  This  will  provide  some 
guidance,  more  uniformity,  and 
consistency  in  evaluating  petitions  for 
“sensitive”  treatment  of  information  as 
a  trade  secret. 

Section  1504.202(a)(2)  has  been 
changed  to  read  as  follows: 

Trade  secrets,  as  explained  and  defined  in 
§  1504.203(b]  for  this  particular  context,  also 
come  within  the  "sensitive"  category. 

Section  1504.203(b)  has  been  changed 
to  read  as  follows: 

Trade  Secret  Trade  secrets  are  the  core  of 
the  “sensitive”  category: 

(1)  The  ANGTS  sponsors  might  have  to 
contract  for  some  highly  specialized, 
technical,  and  secret  process  or  mechanism 
instrumental  to  the  design  or  construction 
effort. 

(2)  Public  disclosure  of  the  process  itself — 
as  contrasted  to  what  was  pr^uced  by  use 
of  the  process — ^would  cause  the  contractor 
severe  economic  and  competitive  loss. 
Disclosure  of  such  trade  secrets  is  not  in  the 
public  interest,  for  it  could  both  hamper 
project  expedition  and  also  escalate 
construction  costs. 

(3)  The  OFI  will  resist  any  FOIA  request  for 
such  information,  as  well  as  discourage 
requests  from  other  agencies  or 
Congressional  committees,  unless  adequate 
protections  are  provided.  FOIA  exemption 
b(4) — while  broader  than  just  trade  secrets — 
wdll  be  employed.  (See  S  1504.317{aK4)  of 
Subpart  C  of  this  Part).  So  too,  the  Tiade 
Secrets  Act  prohibition  against  unauthorized 


is  used  for  the  making,  preparing,  compounding, 
treating,  or  processing  of  articles  or  materials  which 
are  trade  commodities.  *  *  * 


disclosure  applies  primarily  to  information 
like  these  trade  secrets. 

(4)  While  the  term  “trade  secret”  has 
varying  connotations  depending  on  the  legal 
context,  the  OFI  will  use  the  following 
criteria  to  discern  if  information  is  a  trade 
secret,  solely  for  the  purpose  of  bringing  it 
within  the  “sensitive”  category: 

i.  The  cost  of  developing  the  information; 

ii.  The  value  of  the  i^ormation  to  the 
owner  and  competitior,  i.e..  the  extent  of  the 
competitive  advantage  it  provides; 

iii.  Hie  extent  to  which  the  information  is 
not  independently  known  or  available  to 
others;  and 

iv.  The  extent  to  which  the  owner  has 
maintained  its  confidentiality. 

(5)  Sections  1504.202(a)(4)  and 
1504.203(c)  include  in  the  “sensitive” 
category  information  under  bona  fide 
secrecy  agreements  between  the 
originator  of  the  information  and  the 
person  subsequently  submitting  it  to  the 
OFI.  The  OFI  is  to  review  each 
agreement  for  need,  enforceability,  and 
intent.  Alaskan  Northwest  challenged 
the  OFI’s  right  to  make  an  independent 
assessment  of  the  validity  of  third  party 
secrecy  agreements  to  treat  information 
confidentially.  Alyeska,  which  leased 
information  to  Alaskan  Northwest 
pursuant  to  a  secrecy  agreement,  asserts 
that  their  current  arrangement  may  not 
be  covered  by  the  proposed  regulation, 

§  1504.203(c)(2),  wUch  requires  that  the 
agreement  be  enforceable  against  the 
submitter  (as  through  penalty 
assessment).  The  Alyeska-Alaskan 
Northwest  agreement  does  not  have  a 
specific  penalty,  but  Alaskan  Northwest 
may  be  liable  for  a  breach  of  contract 
for  a  violation  of  the  agreement. 

In  addition,  Alyeska  contends  that 
Alask£m  Northwest  may  be  in  violation 
of  the  agreement  if,  as  required  by  the 
proposed  regulations,  §  1504.205(a), 
Alaskan  Northwest  submits  the 
information  and  the  OFI  does  not  concur 
that  the  information  should  be 
“confidential.”  Thus,  Alyeska 
recommends  that  there  be  a  pre¬ 
submission  review  of  information  by  the 
OFI  to  determine  its  designation. 

Alaskan  Northwest’s  challenge  to  the 
independent  assessment  provision  is 
unpersuasive.  The  OFI  cannot  accept 
the  donor’s  barebone  assertion  that 
there  is  a  secrecy  agreement  without  an 
evaluation  of  such  an  arrangement  The 
OFI  must  have  an  opportunity  to  assess 
the  agreement  and  to  determine  if  the 
information  is  exempt  pursuant  to  Ft)IA. 
if  disclosure  is  prohibited  by  another 
statute,  and  if  the  information  in-fact 
has  been  held  in  confidence  by  all 
parties.'’'  'There  is  no  authority  to  allow 


*  See.  Robles  v.  EPA.  484  F.2d  843  (4th  Cir..  1973) 
and  Ackerlyy.  Ley,  4Z0  F.2d  1338  (D.  C.  Cir.,  1969). 
In  Robles,  supra,  the  court  points  out  that  the  FOIA 


the  OFI  to  withhold  the  information 
simply  because  there  is  a  third  party 
agreement,  unless  the  information  is 
exempt  finm  disclosure  or  release  is 
prohibited. 

As  for  Alyeska’s  preclearance  idea,  it 
is  also  unacceptable.  Of  course,  by 
affording  early  designation  of  a  bona 
fide  secrecy  agreement  as  “sensitive,” 

§  1504.205  is  a  form  of  preclearance.  But 
to  delay  submittal  of  secrecy  agreement 
information  until  the  OFI  General 
Counsel  has  made  the  designation  is 
disruptive  to  the  OFI’s  mandate  to 
expedite.  It  is  also  legally  impermissible. 
In  the  general  oversi^t  context,  an 
ANGTS  sponsor  wouJd  have  no  basis  in 
law  to  deny  a  germane,  OFI  information 
request  due  to  disagreement  over  a 
“sensitive”  designation.  Moreover,  the 
criteria  for  secrecy  agreements,  as 
modified  below,  are  adequate  to  assure 
the  sponsors  that  valid  secrecy 
agreements  will  be  protected  by  the  OFI. 

Finally,  Alyeska  makes  a  good  point 
about  the  secrecy  agreement  criterion  of 
enforceability,  vihiile  §  1504.203(c)(2),  as 
proposed,  refers  to  “penalty 
assessment,”  the  intent  was  broader, 
including  breach  of  contract  actions  in 
general.  This  provision  will  be  revised  to 
avoid  that  narrow  reading  of 
“enforceability.”  And  to  improve  this 
provision  further,  the  OFI  on  its  own  is 
revising  §  1504.203(c)(1)  so  that  the  need 
for  the  secrecy  agreement  is  easier  to 
judge. 

The  following  changes  have  been 
made  in  $  1504.203(c)  of  the  regulations: 

Secrecy  Agreements.  The  OFI  will 
scrutinize  information  under  secrecy 
agreements  firom  a  narrow  perspective 
similar  to  that  employed  for  trade 
secrets.  These  secrecy  agreements  could 
well  be  insisted  upon  by  the  trade  secret 
owner  contracting  with  the  ANGTS 
sponsor.  ’The  OFI  will  closely  review 
such  secrecy  agreements  to  assure  that 
they  are: 

(1)  Necessary,  in  terms  of  the  sponsor 
being  able  to  gain  possession  of  the 
information  on  reasonable  conditions; 

(2)  Enforceable  against  the  submitter, 
i.e..  through  civil  damages;  and 

(3)  Not  formed  to  circumvent  the  OFTs 
relations  limiting  special  treatment  for 
“sensitive”  information. 

(6)  Section  1504.205  of  the  regulations 
outlines  the  procedures  for  a  “sensitive” 
designation.  In  the  proposed  rulemaking 


cannot  be  overridden  merely  becanae  an  agency 
asserts  that  it  received  the  file  under  a  ple^e  of 
confidentiality  to  the  one  who  supplied  it,  although 
such  a  promise  may  be  taken  into  consideration.  To 
determine  if  the  promise  was  iMt  “unavailing  as  an 
excuse,”  the  Robles  court  looked  at  whether  the 
information  had  in-fact  been  held  in  confidence  and 
whether  the  information  was  “confidential.” 
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the  OFl  made  clear  that  “[a]  negative 
determination  by  the  General  Counsel  is 
non-appealable.”  46  FR  22342.  This  is 
because  the  sponsor  would  still  have  an 
opportunity  to  oppose  disclosure  if  and 
when  a  FOIA  request  were  made. 

Northern  Border  and  Alaskan  Northwest 
reconunend  that  they  have  a  right  to 
appeal  an  adverse  determination  by  the 
on  General  Counsel  to  the  Federal 
In^iector.  Due  process  is  raised  in 
support  of  such  a  rehearing  procedure. 

In  the  alternative,  Alaskan  Northwest 
seeks  the  oi^ortunity  to  withdraw  the 
information  if  its  petition  is  denied. 

The  procedure  outlined  in  the 
regulations  exceeds  any  statutory  due 
process  requirement  If  a  petition  is 
inadequate  for  making  a  final 
determination  for  treatment  of 
information  as  ‘‘sensitive,**  the  petitioner 
has  five  calendar  days  from  receipt  of 
the  determination  in  which  to  cure  the 
petition.  Section  1504.2Q5(c)(2Xiii). 
Moreover,  as  e)q)lained  earlier,  tl^ 
whole  concept  of  the  “sensitive” 
designation  and  treatment  is  atypical, 
providing  added  regulatory  certainty 
beyond  any  statutory  requirement  As 
such,  lack  of  a  rehearing  provision — at 
what  must  be  viewed  as  an 
interlocutory  step— does  no  barm  to  due 
process.  To  require  rehearing  would 
only  increase  administrative  burden. 
Finally,  a  survey  of  several  agencies 
reveals  that  most  do  not  have  an  appeal 
procedure.  The  one  agency  that  allows  a 
submitter  to  appeal  a  denial  for 
confidential  treatment  of  information 
does  so  only  when  there  is  a  FOIA 
request  for  that  information,  which  of 
course  is  likewise  available  in  these 
regulations. 

[7]  Under  §  1504.208(b),  the  submitter 
has  up  to  five  days  to  update  an  original 
petition  for  “business”  designation  when 
there  is  a  Freedom  of  Information 
Request.  Northern  Border  asserts  that 
five  days  is  an  insufficient  time  in  which 
to  update  a  petition,  requesting  instead 
fifteen  days. 

FOIA,  5  U.S.C.  552(a}(6](i),  only  allows 
an  agency  ten  days  from  the  receipt  of  a 
request  for  information  to  make  a 
determination.  It  has  carved  out  only 
three  exceptions  when  the  timetable  for 
a  response  may  be  extended:  (1)  A  need 
to  search  for  the  records  from  field 
facilities  or  other  establishments;  (2)  a 
need  to  examine  a  voluminous  amoimt 
of  material;  or  (3)  a  need  to  consult  with 
other  divisions  of  the  agency  or  another 
agency.  None  of  these  cover  updating  a 
petition  for  “business”  designation. 

Thus,  with  only  ten  days  to  make  a  ^ 
decision  regar^ng  a  FOIA  request,  the 
OFI  must  limit  petition  updating  to  five 
days.  It  should  be  remembered  that  this 


updating  is  for  the  sponsor’s  benefit;  it 
minimizes  what  they  must  originally  file 
with  the  OFI  whmi  first  submitting  the 
allegedly  “business”  information. 

(8)  PGT  and  Alaskan  Northwest 
suggest  that  the  word  confidential  be 
used  rather  than  the  designations 
“business”  and  “sensitive.”  In  the 
alternative,  PGT  recommends  that  the 
designations  “business”  and  “sensitive” 
be  defined  more  precisely. 

The  term  “confidential”  is  limited  to 
information  classified  pursuant  to 
Executive  Order  12065  (1978),  which 
protects  national  security  information. 
Also,  as  stated  in  the  preamble  to  the 
proposed  regulations,  the  use  of  the  term 
confidential  is  avoided  due  to  its  lack  of 
clarity.  46  FR  22340. 

(9)  Alaskan  Northwest  raised  the 
issue  regarding  State  of  Alaska 
maintaining  the  confidentiality  of 
information  it  has  obtained  from  the 
OFI.  In  particular,  Alaskan  Northwest 
questions  the  uncertainty  posed  by  the 
Alaska  Senate  Bill  No.  90,  which  would 
not  exempt  records  from  disclosure  that 
are  exempted  by  a  federal  law  or 
regulation,  as  under  the  present  Alaska 
statute,  AS  09.25.190.  Alaska  Northwest 
recommends  that  issuance  of  final 
regulations  be  postponed  until  the  joint 
federal/state  agreement  has  been 
consummated  and  until  there  is  a 
resolution  of  the  pending  Senate  Bill  No. 
90.  Alaskan  Northwest  asserts  that  in 
the  interim,  OFI  must  treat  all 
information  as  “sensitive.” 

A  related  issued  raised  by  Alaskan 
Northwest  is  how  other  federal  agencies 
which  receive  "sensitive”  or  “business” 
data  from  OF!  will  treat  it.  Although  OFI 
indicates  in  1 1504.310  that  it  will  be 
bound  by  the  decisions  regarding  public 
access  made  by  agencies  fix}m  which  it 
has  obtained  information,  no  reciprocal 
provision  was  included  in  the  proposed 
rulemaking. 

OFI  cannot  delay  the  issuance  of  final 
regulations  and  in  the  interim  treat  all 
information  as  “sensitive.”  To  do  so 
would  be  contrary  to  FOIA,  which 
mandates  the  release  of  agency  records 
unless  they  are  exempt.  Nevertheless, 
two  sections  have  been  added  to  the 
regulations  to  eliminate  any  uncertainty 
as  to  how  the  states  or  any  other  entity 
which  receives  information  pursuant  to 
a  cooperative  agreement  or  other 
arrangement  with  OFI  will  treat 
information  that  is  “sensitive”  or 
“business.” 

Sections  1504.206  (c)  and  (d)  have 
been  added  to  the  regulations: 

(c)  Any  information  designated  "sensitive,” 
which  is  released  pursuant  to  either  a  joint 
federal/state  agreement  or  any  other 
arrangement,  shall  not  be  released  to  the 


public  by  the  State  or  any  other  entity 
receiving  it 

(d)  To  the  extent  that  a  state  agency  or  any 
other  retentive  entity  does  not  agree  in 
advance  to  paragraph  1504.206(c)  above,  the 
OFI  will  not  release  such  information  to  it. 

Sections  1504.208  (d)  and  (e)  have 
been  added  to  the  regulations: 

(d)  Any  information  designated  ‘“business’ 
petition  pending,”  which  is  released  pursuant 
to  a  joint  federal/state  agreement  or  any 
other  arrangement,  shall  not  be  released  to 
the  public  by  the  State  or  any  other  entity 
receiving  it  unless  the  OFI  General  Counsel 
has  made  a  determination  otherwise. 

(e)  To  the  extent  that  a  state  agency  or  any 
other  entity  does  not  agree  in  advance  to 
paragraph  1504.208(d)  above,  the  OFI  will  not 
release  such  information  to  it. 

(10)  As  stated  in  §  1504.201(a).  the 
general  policy  of  the  OFI  is  to  agree  in 
advance  to  resist  disclosure  of 
“sensitive”  information.  Alaskan 
Northwest  seeks  clarification  of  the  term 
“resist”  disclosure. 

Essentially,  “resist”  means  that  the 
OFI  will  make  every  effort  to  prevent 
the  release  of  an  agency  record  that  falls 
within  the  “sensitive”  designation.  This 
includes  denying  the  FOIA  request, 
rejecting  the  appeal  to  the  Federal 
Inspector,  worldng  with  the  Department 
of  Justice  to  defend  those  decisions  in 
subsequent  District  Court  litigation,  and 
doing  the  same  if  appeal  is  necessary. 
However,  the  OFI  recognizes  that  it  has 
no  statutory  authority  either  to  deny 
disclosure  to  Members  of  Congress 
acting  in  an  official  capacity  or  to  fail  to 
comply  with  a  court  oi^er  to  release  an 
agency  record. 

(11)  Section  1504.202(a)(5)  of  the 
regulations  includes  a  category  of 
“sensitive”  information  which  is  not 
defined  precisely,  but  it  recognizes  that 
there  may  be  other  unspecified 
documents  which  warrant  limited  or  no 
distribution.  Alaskan  Northwest  asserts 
that  their  internal  audits  may  show  a 
breach  or  violation  of  a  contract  which 
may  provide  Alaskan  Northwest  with  a 
cause  of  action  against  others.  Therefore 
since  the  audit  reports  may  be  important 
for  future  litigation,  Alask^  Northwest 
recommends  that  the  internal  audits, 
including  quality  assurance  and  quality 
control  reports,  be  designated, 
“sensitive.” 

Rather  than  limit  “sensitive” 
treatment  to  only  certain  named 
documents,  OFI  has  created  this  “catch 
all”  category,  which  will  allow  any 
petition  for  “sensitive"  treatment  to  be 
considered.  Internal  audit  information 
may  fall  within  one  of  the  FOIA 
exemptions  and  deserve  a  designation 
of  “sensitive”  or  “business.”  However, 
not  all  of  the  internal  audit  information 
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would  appear  to  fall  in  either  category; 
some  of  this  information  may  well  be 
used  independently  in  regulatory 
proceedings,  such  as  the  quarterly  rate 
base  determination,  which  by  definit'  on 
would  make  it  public  information. 

A  great  deal  of  the  audit  information 
will  be  acquired  via  the  computer.  OFl 
will  employ  the  same  procedure  for 
assessing  the  type  of  treatment  this  kind 
of  information  should  receive.  Petitions 
for  treatment  of  information  as 
“sensitive"  or  "business”  should 
likewise  be  submitted  for  information 
transmitted  via  the  computer.  To  limit 
the  administrative  burden  of  such  a 
process,  QFI  underscores  its  intent  to 
restrict  the  type  of  information  that  will 
be  designated  “sensitive."  OFl  will  not 
entertain  an  undue  number  of  requests 
for  “sensitive”  treatment.  Any  request 
should  be  made  in  good  faith  with 
proper  justification.  OFl  will  utilize  the 
controls  to  restrict  access  internally  to 
computerized  information  that  has  been 
designated  “sensitive.” 

Sections  1504.205(a)  and  1504.207(a) 
have  been  revised  as  follows: 

(a)  Any  person,  who  has  been  requested  by 
the  OFl  to  provide  information,  including 
computerized  data,  which  that  person 
believes  to  be  “sensitive,"  must  so  designate 
the  information  on  its  face  and  also  submit, 
simultaneously  with  the  information,  a 
petition  justifying  that  "sensitive” 
designation. 

(a)  Any  person,  who  has  been  requested  by 
the  OFl  to  provide  information,  including 
computerized  data,  which  that  person 
believes  to  be  "business,”  must  so  designate 
the  information  on  its  face  and  also  submit, 
simultaneously  with  the  information,  a 
petition  justifying  that  “business” 
designation. 

(12)  Under  §  1504.205(c)(2)(ii),  the 
petitioner  for  a  “sensitive”  designation 
may,  if  the  petition  is  denied,  petition  for 
a  “business”  designation.  Alaskan 
Northwest  recommends  that  if  OFl 
rejects  a  petition  for  “sensitive” 
treatment,  the  information  should 
automatically  be  designated  “business.” 
Further,  Alaskan  NorAwest  seeks  to 
place  the  onus  on  the  requestor  of 
information  to  prove  that  it  should  be 
released. 

The  OFl  does  not  agree.  As  the 
regulations  suggest,  OFl  anticipates  that 
much  of  the  information  failing  the 
“sensitive”  test  will  nonetheless  qualify 
for  “business”  designation.  But  we 
cannot  now  say  that  it  all  will.  Thus,  the 
requested  automatic  designation  is 
inappropriate.  The  ultimate  test  for 
“business”  designation  is  that  the 
information  has  to  fall  within  one  of  the 
exemptions  of  FOIA  or  disclosure  must 
be  proscribed  by  another  statute.  As  for 


the  burden  of  persuasion,  the  submitter 
of  the  information  is  in  a  better  position 
than  the  requestor  in  the  first  instance  to 
assess  the  proprietary  nature  of  any 
information  submitted. 

(13)  The  preamble  of  the  proposed 
regulations  points  out  that  theoretically 
there  may  be  instances  when  the  OFl 
might  on  its  own  initiative  release 
information  that  has  been  classified  as 
“business.”  46  FR  22343.  Section 
1504.208  of  the  regulations  also 
recognizes  that  the  OFl  might  make  an 
independent  decision  to  disclose 
information.  Alaskan  Northwest  takes 
umbrage  with  any  suggestion  that  the 
OFl  may,  on  its  own  initiative,  release 
information  that  is  designated 
"business.”  It  cannot  envision  any 
situation  when  OFl  may  have  a 
legitimate  reason  to  release  such 
information  absent  a  FOIA  request. 

To  the  contrary,  there  may 
circumstances  when  OFl — ^in  the  process 
of  meeting  its  many  statutory  duties — 
may  need  to  release  “business” 
information,  for  example,  to  support  an 
enforcement  decision  or  substantiate  a 
rate  base  determination.  But  even  then, 
the  OFl  will  first  afford  the  sponsor  the 
procedural  protections  of  §  1504.208.  In 
the  process  the  OFl  might  conclude  that 
a  protective  order  is  appropriate.  This  is 
actually  more  protection  than  available 
under  other  agencies’  FOIA  regulations. 

(14)  Section  1504.208(d)(2)  states  that 
the  OFl  will  publicly  disclose  any 
information  at  issue  within  ten  calendar 
days  of  a  determination.  Although  no 
objections  were  voiced  by  any  of  the 
commentators  on  this  provision,  OFl  has 
reviewed  it  and  concluded  that  a  slight 
clarification  is  necessary. 

FOIA  requires  that  an  agency  make  a 
determination  within  ten  calendar  days 
after  the  receipt  of  a  request  for 
information,  but  does  not  require  the 
disclosure  of  the  record  at  that  time. 
When  there  is  any  disagreement 
regarding  the  release  of  “business” 
information,  OFl  believes  that  ten  days 
is  sufficient  time  for  the  submitter  to 
institute  any  court  action  to  enjoin  the 
release  of  any  record.  The  proposed 
regulation  permits  the  OFl  to  release  the 
information  at  issue  any  time  during  the 
ten  day  period  after  a  determination. 
The  following  modification  to  the 
regulation,  §  1504.208(d)(2),  makes  it 
clear  that  OFl  will  not  release  any 
information  at  issue  until  ten  days  after 
the  determination. 

(2)  The  fact  that  the  information  at  issue 
will  be  publicly  disclosed  ten  days  after  the 
determination. 

in.  Conclusion 

This  final  rulemaking  is  not  subject  to 


the  requirements  of  42  U.S.C  4332(2)(c). 
Morever,  it  is  not  a  “major  rule”  within 
the  meaning  of  section  1(b)  of  Executive 
Order  12291.  The  regulation  is  clearly 
within  the  authority  delegated  by  law, 
and  is  consistent  with  Congressional 
i§tent.  As  required  by  section  4(a),  the 
OFl  explains  this  conclusion.  The  Part 
1504  merely  explains  how  the  OFl  will 
implement  its  information  gathering 
authority  (15  U.S.C.  719e(a)(5)(D));  how 
the  OFl  will  handle  documents  for 
which  confidential  treatment  is 
requested;  and  how  the  OFl  will  process 
public  disclosure  requests  imder  the 
Freedom  of  Information  Act  The  annual 
effect  on  the  economy  is  minor,  well 
below  $100  million.  Nor  will  there  be  a 
major  increase  in  costs  or  prices  or 
significant  adverse  effects  on 
competition,  employment  etc.  These 
regulations  do  not  require  the  three 
companies  sponsoring  ANGTS  to 
compile  information.  Any  information 
requests  will  be  required  by  the  many 
federal  statutes  which  the  OFl  will  be 
enforcing  relative  to  ANGTS.  As 
required  by  the  Executive  Order,  section 
4(b),  the  OFl  has  given  full  attention  to 
public  comments  in  general  and  the 
comments  of  persons  directly  affected 
by  the  rule  in  particular.  The  OFl 
complied  with  section  3(c)(3)  of  the 
Executive  Order. 

This  final  rulemaking  does  not 
establish  an  “information  collection 
requirement,”  as  defined  at  44  U.S.C 
3502(4).  Accordingly,  the  requirements 
of  Pub.  L  96-511  do  not  apply. 

This  is  a  certification,  to  the  Office  of 
Advocacy  at  the  Small  Business 
Administration,  rendered  pursuant  to 
the  Regulatory  Flexibility  Act  [RFA], 
Pub.  L  96-354, 5  U.S.C.  605(b). 

The  final  rule,  10  CFR  Part  1504,  is  the 
OFTs  regulations  for  gathering,  handling, 
and  disclosing  information.  This  rule 
should  not  impose  significant  economic 
impact.  Any  impact  that  does  occur, 
however,  will  fall  on  the  three 
companies  sponsoring  ANGTS,  the 
largest  privately-financed  construction 
project  in  U.S.  history.  By  definition, 
they  are  not  small  business  entities. 

Dated:  December  8, 1981. 

John  T.  Rhett, 

Federal  Inspector. 

For  the  reasons  set  out  above,  the 
Office  of  the  Federal  Inspector  amends 
Title  10  of  the  Code  of  Federal 
Regulations  by  adding  a  new  pcul.  Part 
1504,  to  read  as  follows: 
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PART  1504— GATHERINQ,  HANDLING, 
AND  DISCLOSING  INFORMATION 

Subpart  A— Procedures  Governing  OR 

Information  Requests,  Subpoena  Process, 

Judiciai  Enforcement,  and  Administrative 

Sanctions 

Sec.  ^ 

1504.101  Scope. 

1504.102  General  oversi^t — OFl  requests 
for  information. 

1504.103  General  oversight — ^Informal 
sanctions. 

1504.104  General  oversight — Subpoenas. 

1504.105  General  overset — Compliance 
orders. 

1504.106  General  oversight — Judicial 
enforcement 

1504.107  Formal  OFI  proceedings — 
Discovery. 

1504.108  Formal  OFl  proceedings — 
Subpoenas. 

1504.109  Formal  OFI  proceedings— 
Compliance  orders. 

1504.110  F(nmal  OFI  {Hnceedings — ^Judicial 
enforcement 

Subpart  B — Treatment  of  “Sensitive”  and 

“Business”  Information 

1504.201  General  policy. 

1504.202  Document  categories. 

1504.203  Factors  governing  designation  tA 
information  as  “sensitive”. 

1504.204  Factors  governing  designation  of 
information  as  "business”. 

1504.205  Procedures  to  designate 
information  as  “sensitive”. 

1504.206  Treatment  of  “sensitive" 
information. 

1504.207  Procedures  to  designate 
information  as  “business”. 

1504.208  Treatment  of  “business" 
information. 

Subpart  C— Public  Requests  for 
Information 

1504.301  Purpose  and  scope. 

1504.302  Policy  on  disclosure  of  OFl 
records. 

1504.303  Partial  disclosure  of  records. 

1504.304  Existing  records. 

1504.305  Where  and  to  whom  requests  for 
OFI  records  should  be  sent. 

1504.306  Form  of  request. 

1504.307  Requests  which  do  not  reasonable 
descTibe  records  sought. 

1504.308  Responsibilities  of  freedom  of 
information  officer. 

1504.309  Time  allowed  for  issuance  of  initial 
determination. 

1504.310  Records  of  other  federal  agencies. 

1504.311  Records  obtained  from  the  public; 
notice  to  the  donor. 

1504.312  Initial  denial  of  a  request. 

1504.313  Appeal  from  an  initial  denial. 

1504.314  Appeal  determination. 

1504.315  Contents  of  determination  denying 
appeal. 

1504.316  Time  allowed  for  issuance  of 
appeal  determination. 

1504.317  Exemption  categories. 

1504.318  Fees;  payment;  waiver. 

Authority:  5  U.S.C.  section  552;  sections 

7(a]  (5)  and  9  of  ANGTA,  15  U.S.C.  section 


719;  and  sections  102  and  202  of 
Reorganization  Plan  No.  1  of  1979. 

Subpart  A— Procedures  Governing  OFI 
Information  Requests,  Subpoena 
Process,  Judicial  Enforcetnent,  and 
Administrative  Sanctions 

§1504.101  Scope. 

(a)  The  Federal  Inspector  has 
expansive  authority  to  collect 
information  whidi  “he  deems  necessary 
to  carry  out  his  responsibilities.’^  Section 
7(a)(S)(D)  of  die  Alaska  Natural  Gas 
Transportation  Act  (ANGTA),  15  U.S.C. 
719e(a)(5)(D).  Absent  vcdunt^ 
submission,  the  Office  of  the  Federal 
Inspector  (OFI)  may  issue  an 
administrative  subpoena  and,  if 
necessary,  pursue  judicial  enforcement 
of  unsatisfied  subpoenas. 

(b)  This  subpart  describes  the 
procedures  w^ch  will  be  used  when 
voluntary  OFI  requests  fot  information 
relevant  to  the  general  oversight 
functions  of  the  OFI  are  not  fdfilled.  It 
also  provides  the  procedures  to  be  used 
during  any  formal  OFI  proceeding  for 
issuing  and  enforcing  administrative 
subpoenas. 

§  1504.102  General  oversight— OFI 
requests  for  bif ormation. 

(a)  The  OFI  will  exercise  its 
jurisdiction  mainly  through  general 
project  oversight,  not  throu^  ad  hoc 
adjudication.  As  a  result  most  of  the 
OFI’s  requests  for  information  should 
occur  outside  the  confines  of  litigation. 

(b)  The  OFI  will  make  requests  for 
information  in  writing,  except  when  a 
written  communication  woidd  result  in 
an  unacceptable  delay,  in  which  case 
any  oral  request  will  be  confirmed  in 
writing.  Requests  will  provide  an 
adequate  description  of  the  information 
requested  and  state  a  reasonable  period 
of  time,  consistent  with  the  mandate  of 
ANGTA  to  expedite  the  regulatory 
process,  within  which  the  information 
should  be  submitted. 

(c)  When  the  request  for  information 
has  not  been  satisfied,  the  OFI  may  take 
further  action  imder  either  or  both 

§§  1504.103  and  1504.104. 

§  1504.103  General  oversight— Informal 
sanctions. 

(a)  If  the  request  for  needed 
information  is  not  satisfied,  as  per 
§  1504.102(c),  the  OFI  may — as  an 
alternative  to  or  in  addition  to  issuing  an 
administrative  subpoena — withhold  any 
regulatory  approval  or  monitoring  action 
to  which  the  needed  information  relates. 

(b)  The  director  Of  the  OFI  office 
responsible  for  the  specific  regulatory 
approval  or  monitoring  action  and  in 
need  of  the  information  withheld  or  the 
Deputy  Federal  Inspector  where 


appropriate  may,  after  consultation  with 
the  Genn'al  Counsel,  withhold  such 
approval  ot  action,  as  per  §  i504.103(a]. 

(c)  Delays  associated  with  the  OFI 
witUolding  approval  mr  action,  as  per 
paragraph  (a)  of  this  section,  will  be 
attributed  to  the  recalcitrant  entity,  to 
which  the  unsatisfied  but  valid 
information  request  had  been  made. 

§  1504.104  General  oversight- 
subpoenas. 

(a)  Justification.  If  the  request  for 
need^  information  is  not  satisfied,  as 
per  §  1504.102(c),  the  OFI  may  issue  a 
subpoena  conqmlling  production  under 
this  Section. 

(b)  Issuance.  Subpoenas  for  the 
production-of  information  deemed 
necessary  for  the  OFI  to  carry  out  its 
general  oversight  and  monitoring 
responsibilities  may  be  issued  either  by 
the  Federal  Inspector  or  by  the  OFI 
General  Counsel  or  designee. 

(c)  Contents.  Subpoenas  will  bear  the 
on  name  and  seal  and  the  name  and 
position  of  die  issuing  officer. 

Subpoenas  will  command  the 
production  of  reasonably  described 
information  at  a  designated  place  and 
time,  not  to  exceed  10  calendar  days 
from  date  of  service.  The  subpoena  will 
contain  the  statutory  basis  for  the 
request  of  the  information  and  how  the 
requested  information  is  relevant  to  the 
execution  of  OFI’s  authority. 

(d)  Service. 

(1)  A  subpoena  will  be  served  upon 
the  person(8)  named  in  the  subpoena  by 
delivering  a  copy  of  the  subpoena  to  the 
person(s)  named. 

(2)  Delivery  of  the  subpoena  may  be 
made  by: 

(i)  Any  legally-accepted  method,  or 

(ii)  Any  other  method  that  provides 
the  person  with  actual  notice  prior  to  the 
return  date  of  the  subpoena. 

(e)  Motion  to  qvash.  A  motion  to 
quash  a  subpoena  may  be  made  no  more 
than  5  calendar  days  from  the  date  of 
service.  Such  motion  shall  be  filed  with 
the  issuing  officer  and  shall  set  forth 
specific  reasons  why  the  information 
requested  is  clearly  not  necessary  for 
the  OFI  to  carry  out  its  duties.  The 
issuing  officer  may  deny  or  grant  the 
motion  in  whole  or  part;  stay  or  extend 
the  time  for  compliance;  or  modify  the 
subpoena  as  appropriate. 

§  1504.105  General  oversight— compHance 
orders. 

(a)  When  a  subpoena  issued  piuauant 
to  §  1504.104  has  been  neither  quashed 
nor  satisfied,  the  OFI  may  issue  a 
compliance  order,  as  per  section  11(a)(1) 
of  ANGTA,  15  U.S.C.  719i(a)(l).  Either 
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the  Federal  faispector  or  the  OFl  General 
Counsel  may  issue  such  an  order. 

(b)  Such  compliance  order  will 
specify:  (1)  The  sulqioena  violated;  and 

(2)  a  time  of  compliance,  not  to  exceed 
10  calendar  days. 

§  1504.106  General  oversigM— hKflcM 
enforcement 

In  addition  to  pursuing  remedies 
available  imder  other  applicable 
provisions  of  law,  the  OH  may,  after  the 
issuance  imd  violation  of  a  compliance 
order. 

(a)  Seek  judicial  enforcement  of  the 
unsatisfied  subpoena: 

(b)  Commence  a  dvil  action  pursuant 
to  section  ll{a3(2]  of  ANGTA,  15  U.S.C. 
719i(a)(2),  in  the  district  court  of  the 
United  States  having  venue  for 
appropriate  reliet  i^uding  an 
injunction  against  or  dvil  penalties  (not 
to  exceed  $25,000  per  day)  for.  violatiitg 
the  compliance  order  and/or 

(c)  Where  appropriate,  seek  an  order 
from  the  district  court  holding  the 
defendant  in  contenqit  of  court 

§  1504.107  Formal  OFl  proceedings 
discovery. 

(a)  To  the  extent  that  it  undertakes  an 
enforcement  or  other  regulatory  action 
which  requires  an  agency  hearing  on  the 
record  or  which  otherwise  could  result 
in  the  imposition  of  serious  sanctums 
against  the  respoiuling  person,  the  CXI 
will  gather  the  necessary  information 
through  interrogatories,  document 
production,  depositions,  and  other  forms 
of  discovery. 

(b)  The  rules  governing  such  discovery 
will  appear  as  part  of  the  OFTs  rules  of 
practice  aiul  procedure,  10  C^FR  Part 
1508. 

(c)  Unjustified  refusal  to  comply  with 
discovery  requests  may  result  in  the  OH 
issuing  a  subpoena  compelling 
compliance,  as  per  §  1504.108. 

§  1504.108  Formal  OFl  proceedings— 
subpoenas. 

(a)  Justification.  If  the  discovery 
request  for  information  is  refused,  as  per 
§  1504.107(c),  if  a  requested  witness 
refuses  to  appear,  or  if  a  party  refuses  to 
produce  evidence,  the  OH  may  issue  a 
subpoena  conq)elling  discovery, 
attendance,  or  production  under  this 
section. 

(bj  Issuance.  Subpoenas  justified  . 
under  §  1504.108(a)  may  be  issued  by 
the  OH  presiding  officer  on  his  or  her 
own  motion  or  on  a  motion  filed  with 
the  presiding  officer  by  any  party  to  the 
OH  proceeding.  Subpoenas  will  be 
issued  if  the  presidiiig  officer  finds  ffiat 
the  information  requested  is  necessary 
to  the  duties  of  the  OH  and  should  not 
otherwise  be  withheld. 


(c)  Contents.  Subpoenas  will  bear  the 
OH  name  and  seal,  the  name  and 
position  fd  the  issnihg  officer,  and  the 
title  of  the  proceedii^  Subpoenas  will 
command  a  named  person  to  testify  or 
produce  reasonably  described  evidence 
or  information  at  a-designated  time  and 
place.  The  subpoena  wiU  contain  the 
statutory  basis  for  the  request  of  the 
information  and  how  the  requested 
information  is  relevant  to  tlm  execution 
of  OFTs  audiority. 

(d)  Service.  Sendee  will  be 
accomplished  in  accordance  with 
S  1504.104(d]. 

(e)  Motion  to  guash.  A  motion  to 
quash  a  subpoena  may  be  made  no  more 
than  5  calen^r  days  from  the  date  of 
service.  Such  motimi  daall  be  filed  with 
the  OH  presidmg  officer  who  issued  the 
subpoena  (and  where  appropriate 
served  on  the  party  apidying  for  the 
subpoena)  and  sbr^  set  forffi  qiecific 
reasons  why  the  information  requested 
is  clearly  not  necessary  for  the  OH  to 
carry  out  its  duties,  or  should  otherwise 
be  withheld.  The  OH  presiding  officer 
may  deny  or  grant  the  motion  in  whole 
or  part;  stay  or  extend  the  time  for 
compliance:  modify  the  subpoena  as 
appropriate. 

$1504.109  Fonnal  OFl  proceedings— 
compliance  orders. 

When  a  subpoena  issued  pursuant  to 
$  1504.108  has  bemi  neiflier  quariied  nor 
satisfied,  the  OH  may  issue  a 
compliance  order  in  accordance  with  the 
procedures  set  forth  in  S  1504.105. 

$1504.110  Formal  OH  procssdtegs 
judicial  snforcamenl. 

Judicial  enfmeement  of  a  compliance 
order,  issqed  under  $  1504.109,  may  be 
sought  in  accordance  wifii  $  1504.106. 

Subpart  B — Treatment  of  ‘•Sensitive” 
and  “Buafness”  Infonnaltion 

$1504.201  General  poNey. 

(a)  The  (XI  agrees  in  advance  to 
resist  disclosure  of  “sensitive" 
information,  a  narrow  category 
including  national  security,  trade  secret, 
critical  {Hocurement,  and  secrecy 
agreement  informatioiL 

(b)  For  “business”  information, 
however,  the  OH  only  agrees  to  the 
following:  (1)  To  give  to  the  submitter 
notice  and  opportunity  to  object;  and  (2) 
to  balance  the  competing  interests  as  to 
disclosure. 

$1504.202  Document  catagoriaa. 

(a)  The  “sensitive”  category  is  very 
narrow,  only  including  docummits 
which,  except  under  court  ender,  should 
in  no  case  be  distributed  outside  die 
government  (mid  in  most  cases  retained 


just  within  die  OFl).  The  following  types 
of  information  are  “sensitive”: 

(1)  Documents  classified  for  national 
security  reasons  are  “sensitive”,  the 
only  contemplated  examples  of  whidi 
relate  to  the  redprocal  procurement 
review  with  the  Nordiem  Pipeline 
Agency  in  Canada. 

(2)  Trade  secrets,  as  explained  and 
defined  in  $  1504.203(b)  for  this 
particular  context,  alre  come  within  the 
“sensitive”  category. 

(3)  Oitical  procurement  information, 
particularly  tentative  bids,  price  and 
vendor  conditions,  come  witlnn  the 
“sensitive”  designation. 

(4)  The  “sensitive”  category  also 
includes  information  originally  received 
by  the  submitter  under  a  bona  fide 
secrecy  agreement  fiom  the  thM  party 
originator  of  the  informatioiL 

(5)  There  could  possibly  be  other 
documents  received  under 
circumstances  warranting  limited  or  no 
distribution.  Privileged  information 
developed  during  non-ANCHS  litigation, 
for  example,  ought  warrant  an  OH 
agreement  to  resist  disclosure.  Privacy 
considerations  might  also  be  relevant 
here.  Because  “sensitive”  designation  of 
this  type  oi  information  is  presently  only 
hypothetical,  it  will  receive  no 
elaboration  te  $  1504203. 

(b)  The  “business”  oategmy  entails 
information  either  developed  at  a  cost 
and  possessing  demcmstrable  market 
value  or  die  release  of  which  may 
substantially  impair  the  competitive 
position  of  person  adio  siqiplied  it. 
whether  an  ANGTS  sponsm  or  another. 
This  is  basically  proprietaiy 
information,  disdos^  of  v^ch  would 
reduce  or  eliminate  its  value  to  the 
submitter.  UnKke  “sensitive” 
information,  “business"  information 
may.  under  certain  drcumstances,  be 
disdosed  to  the  public.  The  OH  will 
balance  die  econonuc  impad  of 
disdosure  agaiiut  the  public  interest  in 
access. 

$  1504203  Factofs  govomkig  designation 
of  bif omiatton  as  “sansitiva”. 

(a)  National  Seauity.  While  relatively 
rare,  the  first  type  of  “sensitive” 
information  to  ^  protected  by  the  OH 
is  “dassified”  information.  Throu^  a 
formal  U.S.-(^adian  exchange  of 
diplomatic  notes  establishing  reciprocal 
procedures  to  administer  procuremmit 
oversight,  the  OH  is  required  to 
maintain  the  “confidentiality”  of  certain 
information  disdosed  fay  die  Northmi 
Pipeline  Agency.  Such  i^rmation 
would  constitute  “foreign  government 
information”  and  as  su^  would  be 
classified  as  “confidential”  under 
Executive  Order  12065.  During  the 
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limited  period  of  the  procurement 
process,  while  this  information 
continues  to  be  “confidential."  the  OFI 
will  deny  public  access  under  FOIA 
exemption  (b)(1),  that  is,  information 
properly  classified  under  Executive 
Order  as  “in  the  interest  of  national 
defense  or  foreign  policy."  (See 
§  1504.317(a)(1)  of  Subpart  C  of  this 
part). 

(b)  Trade  Secrets.  Trade  secrets  are 
the  core  of  the  “sensitive"  category: 

(1)  The  ANGTS  sponsors  mi^t  have 
to  contract  for  some  highly  specialized, 
technical,  and  secret  process  or 
mechanism  instrumental  to  the  design  or 
construction  effort 

(2)  Public  disclosure  of  the  process 
itself— as  contrasted  to  what  was 
produced  by  use  of  the  process — would 
cause  the  contractor  severe  economic 
and  competitive  loss.  Disclosure  of  such 
trade  secrets  is  not  in  the  public  interest, 
for  it  could  both  hamper  project 
expedition  and  also  escalate 
construction  costs. 

(3)  The  OFI  will  resist  any  FOIA 
request  for  such  information,  as  well  as 
discourage  requests  fix>m  other  agencies 
or  Congressional  committees,  unless 
adequate  protections  are  provided. 

FOIA  exemption  b(4) — ^while  broader 
than  just  trade  secrets — ^wil)  be 
employed.  (See  §  1504.317(a)(4)  of 
Subpart  C  of  this  part).  So  too,  the  Trade 
Secrets  Act  prohibition  against 
unauthorized  disclosure  applies 
primarily  to  information  like  these  trade 
secrets. 

(4)  While  the  term  “trade  secret”  has 
varying  connotations  depending  on  the 
legal  Context,  the  OFI  will  use  the 
following  criteria  to  discern  if 
information  is  a  trade  secret,  solely  for 
the  purpose  of  bringing  it  within  the 
“sensitive"  category: 

(i)  The  cost  of  developing  the 
information; 

(ii)  The  value  of  the  information  to  the 
owner  and  competitor,  i.e.,  the  extent  of 
the  competitive  advantage  it  provides: 

(iii)  The  extent  to  which  the 
information  is  not  independently  known 
or  available  to  others;  and 

(iv)  The  extent  to  which  the  owner 
has  maintained  its  confidentiality. 

(c)  Secrecy  Agreements.  The  OFI  will 
scrutinize  information  under  secrecy 
agreements  fi-om  a  narrow  perspective 
similar  to  that  employed  for  trade 
secrets.  These  secrecy  agreements  could 
well  be  insisted  upon  by  the  trade  secret 
owner  contracting  with  the  ANGTS 
sponsor.  The  OFI  will  closely  review 
such  secrecy  agreements  to  assure  that 
they  are: 

(1)  Necessary,  in  terms  of  the  sponsor 
being  able  to  gain  possession  of  the 
information  on  reasonable  conditions; 


(2)  Enforceable  against  the  submitter, 
i.e.,  through  civil  damages;  and 

(3)  Not  formed  to  circumvent  the  OFI’s 
regulations  limiting  special  treatment  for 
“sensitive"  information. 

(d)  Critical  Procurement.  Critical 
procurement  information  will  be 
protected  through  the  FOIA  (b)(4) 
exemption,  and  includes  primarily 
tentative  bids  (price  vendor,  and 
conditions),  disclosure  of  which  before 
completion  of  the  process  could  skew 
the  procurement,  leading  to  delay  and/ 
or  cost  escalation.  Critical  procurement 
information  of  the  ANGTS  sponsors  will 
also  retain  the  “sensitive"  designation 
subsequent  to  the  award  of  a  contract. 

§  1504.204  Factors  governing  designation 
of  information  as  “business”. 

(a)  Proprietary  Nature.  “Business” 

information  is  proprietary,  commercial 
or  financial  information,  the  release  of 
which  may  substantially  impair  the 
competitive  position  of  the  person  who 
supplied  it,  whether  an  ANGTS  sponsor 
or  another.  In  the  majority  of  cases,  the 
ANGTS  sponsor  will  incur  substantial 
costs  to  develop  or  purchase  numerous 
studies,  plans,  designs,  methods, 
systems,  etc.,  associated  with  project 
completion.  While  not  “sensitive” 
information,  these  documents  , 

nonetheless  possess  some  value;  that  is, 
the  sponsors  might  at  some  time  find  a 
willing  buyer  for  the  information. 

(b)  Treatment  “Business"  information 
generally  comes  within  FOIA  exemption 
b(4),  but  the  OFI  is  not  committed 
necessarily  to  resisting  its  public 
disclosure.  Instead,  the  OFI  will  balance 
the  economic  harm  of  disclosure  against 
the  public  interest  supporting  the  access 
request.  In  so  doing,  Ae  OFI  will  first 
notify  the  submitter  of  “business” 
information  that  a  request  for  access  has 
been  made  or  that  the  OFI  on  its  own 
initiative  intends  to  disclose  it,  as 
detailed  in  Section  1504.208.  The 
submitter  will  then  have  the  burden  of 
proving  to  the  OFI  that  the  requested 
information  is  truly  valuable  and  that 
disclosure  will  reduce  or  eliminate  that 
value. 

(c)  Factors  Against  Disclosure.  While 
OFI  disclosure  of  such  information 
would  not,  strictly  speaking,  impair 
competitive  position,  it  mi^t  reduce  or 
eliminate  the  potential  for  revenues  from 
a  future  sale.  Beside  this  general 
economic  impact,  the  OFI  will  consider 
the  following  ANGTS-specific  factors 
militating  against  disclosure: 

(1)  For  “business”  information  merely 
held  by  an  ANGTS  sponsor  but  owned 
by  a  third  party,  such  as  procurement- 
related  information  of  a  prospective 
vendor  or  contractor,  public  disclosure 
might  be  shown  to  impair  the  sponsor’s 


ability  to  procure  future  goods  and 
services  at  a  reasonable  price. 

(2)  To  the  extent  that  “business" 
information  is  utilized  by  the  sponsors 
for  ANGTS  construction,  the  associated 
costs  will  be  capitalized  for  rate  base 
inclusion.  As  such,  the  consumers  of 
Alaskan  gas  will  pay  for  such 
“business”  information.  The  revenues 
from  any  subsequent  sale  of  this 
“business”  information  should  used  as  a 
credit  to  rate  base,  thereby  benefitting 
the  gas  consumer,  v/ho  has  been  paying 
for  such  information.  Therefore,  when 
ruling  on  requests  for  public  disclosure 
of  the  sponsors’  “business”  information, 
the  OFI  will  consider,  on  the  one  hand, 
the  likelihood  and  magnitude  of  future 
gas  consumer  rate  reduction  if  access  is 
denied  and,  on  the  other  hand,  the 
purpose  to  be  served  if  access  is 
granted. 

(3)  While  the  OFI’s  authority  to  gather 
information  is  expansive  (see  Subpart  A 
of  this  Part),  public  disclosure  of  certain 
types  of  “business”  information  might 
increase  submitter  resistance  and 
thereby  increase  the  OFI’s  need  to  use 
compulsory  rather  than  voluntary 
process  for  subsequent  information 
gathering.  This  eventuality  could  impair 
the  OFI’s  ability  to  expedite  ANGTS 
construction,  something  which  the  OFI 
would  try  to  avoid. 

(d)  Factors  Favoring  Disclosure. 

(1)  Disclosure  is  die  statutory 
preference  under  FOIA. 

(2)  For  “business"  information  related 
to  its  overall  role  of  administering  the 
equal  opportunity  program  for  ANGTS 
preconstuction  and  construction  (see  43 
CFR  Part  34  and  10  CFR  Part  1534),  the 
OFI  will  accord  the  maximum  public 
access  permitted  within  relevant  legal 
parameters,  as  described  in  this  subpart. 

§  1504.205  Procedures  to  designate 
information  as  “sensitive”. 

(a)  Any  person,  who  has  been 
requested  by  the  OFI  to  provide 
information,  including  computerized 
data,  which  that  person  believes  to  be 
“sensitive,”  must  so  designate  the 
information  on  its  face  and  also  submit, 
simultaneously  with  the  information,  a 
petition  justifying  that  “sensitive” 
designation. 

(b)  A  petition  for  “sensitive” 
designation  must  contain  the  following: 

(1)  A  thorough  statement  (including 
documentary  support  and  sworn 
affidavits  if  appropriate)  explaining  why 
the  information  is  “sensitive,”  pursuant 
to  the  criteria  set  forth  in  §§  1504.202 
and  1504.203; 

(2)  When  appropriate,  the  length  of 
time  and  the  circumstances  under  which 
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the  infonnatioB  should  remain 
designated  “sensitive”:  and 

(3)  The  name  and  address  by  whidi 
the  petitioner  can  promptly  be  reached 
by  die  OF1  (throu^  letter  or  telegram) 
concerning  the  petitioned-for 
designation. 

(c)  Upon  receipt  of  the  petition,  the 
on  General  Counsel  or  designee  will 
determine  whether  the  information  will 
be  designated  as  “sensitive.” 

(1)  The  General  Counsel  or  designee 
will  make  this  detennination  as  soon 
after  receipt  of  the  petition  as  is 
practicable,  but  in  the  interim  the 
petitioner  may  not  assume  that  the 
petition  has  been  approved. 

(2)  The  General  Counsel  or  designee 
will  notify  the  petitioner  of  one  of  the 
three  following  determinations: 

(i)  The  information  is  designated  as 
"sensitive”  and  thus  will  be  protected 
from  public  disclosure  under  all 
circumstances,  as  per  §  1504.206; 

(ii)  The  information  is  not  designated 
as  “sensitive,”  in  which  case  the 
petitioner  may,  where  appropriate, 
consider  petitioning  the  OFI  for  a 
“business”  designation,  as  per 

§  1504.207;  or 

(iii)  The  petition  is  inadequate  for 
making  a  final  determination,  in  which 
case  the  petitioner  will  have  five 
calendar  days  from  receipt  of  the 
determination  in  which  to  cure  the 
petition. 

§  1504.206  Treatment  of  “aensitive” 
information. 

(a)  For  information  designated  by  the 
on  as  “sensitive,"  under 
§  1504.205(c)(2)(A).  the  OH  will  take  the 
following  internal  steps: 

(1)  The  designated  information  will  be 
officially  stamped  on  its  face  as 
“sensitive,”  with  the  notations  that 
public  disclosure  is  prohibited;  that  the 
OFI  General  Counsel  must  first  approve 
disclosure  within  the  Government;  and 
that  internal  distribution  and  copying  is 
also  prohibited  unless  approved  by  the 
OFI  Security  Officer.  The  “sensitive” 
designation  will  remain  unless  the 
General  Counsel  determines  that 
changed  circumstances  make  it 
necessary  to  remove  such  a  designation, 
in  which  case  the  submitter  will  be  so 
notified  immediately. 

(2)  The  OFI  will  impose  stringent 
internal  control  procedures  for  the 
designated  information,  including 
special  locked  storage  facilities,  an 
assigned  custodian,  and  a  system  of 
written  logs  to  assure  limitation  on 
distribution  and  copying. 

(bj  When  a  request  for  public 
disclosure  of  the  designated  information 
is  received,  the  OFI  Freedom  of 
Information  Officer  will  so  notify  the 


original  submitter  of  the  “sensitive” 
information. 

(c)  Any  infonnaticm  des^ated 
“sensitive,”  whidi  is  released  pursuant 
to  either  a  joint  fedmnl/state  agreement 
or  any  other  arrangement  shall  not  be 
released  to  the  public  by  the  State  or 
any  other  entity  receiving  it 

(d)  To  the  extent  that  a  state  agency 
or  any  other  respective  entity  does  not 
agree  in  advance  to  §  1504.206(c),  the 
OFI  will  not  release  such  information  to 
it 

(e)  If  the  OFI  subsequently  encounters 
difficulties  in  resisting  public  disdosure 
of  “sensitive”  infmmation,  the  OFI 
General  Counsel  or  designee  will  so 
notify  the  original  submitter,  affording 
an  opportimify  for  the  submitter  to  take 
whatever  supplmnental  legal  action  it 
deems  appropriate  to  assist  the  OFI  in 
resisting  ffisdosure. 

§  1504.207  Procedures  to  designate 
information  as  “business”. 

(a)  Any  person,  who  has  been 
requested  by  the  OFI  to  provide 
information,  induding  computerized 
data,  which  that  person  believes  to  be 
“business,”  must  so  designate  the 
information  on  its  face  and  also  submit, 
simultaneously  with  the  information,  a 
petition  justifying  that  “business” 
designation. 

(b)  A  petition  for  “business” 
designation  must  contain  the  following: 

(1)  A  condse  statement  explaining 
why  the  information  is  “business,” 
pursuant  to  the  criteria  set  forth  in 

§  1504.204  of  this  Part,  including 
particular  analysis  of  the  factors  for  and 
against  disdosure; 

(2)  When  appropriate,  the  length  of 
time  and  the'drcumstances  under  which 
the  information  should  remain 
designated  “business”;  and 

(3)  Hie  name  and  address  of  a 
responsible  person,  who  can  speak  for 
the  petitioner  and  who  can  promptly  be 
reached  by  the  OFI  (through  letter  or 
telegram]  concerning  the  petitioned-for 
designation. 

(c)  Upon  receipt  of  the  petition,  the 
on  General  Counsel  will  briefly  review 
the  matter  and  reject  petitions  which  are 
patently  inadequate.  This  brief  review, 
however,  does  not  constitute  final  action 
on  the  petition.  Until  the  petition  is 
formally  considered  (see  §  1504.208  of 
this  part)  by  the  OFI,  the  petitimier  may 
not  assume  that  the  petition  has  been 
approved. 

§  1504.208  Treatment  of  “business” 
information. 

(a)  For  information  petitioned  to  be 
designated  as  “business,"  for  which  the 
petition  has  not  been  rejected  as 
patently  inadequate  under  $  1504.207(c), 


the  OFI  will  stamp  “'business*  petition 
pending."  widi  the  notation  that  public 
disclosure  is  not  allowed  without  prim* 
official  OFI  approval  pursuant  to  this 
section,  whether  in  the  case  of  FOIA 
requests  or  disclosure  at  the  CMl 
enqiloyee’s  own  initiative.  Otherwise, 
the  OFI  will  impose  no  special 
procedures  for  internal  oontroL 

(b)  When  a  request  for  public 
disclosure  of  the  information  stamped 
“business”  is  received  or  when  the  OFI 
on  its  own  initiative  intends  to  make 
pubic  disclosure,  the  OFI  Freedom  of 
Information  Officer  wiU  so  notify  the 
original  submitter  of  the  information, 
giving  the  submitter  up  to  five  days  to 
supplement  the  miginal  petition  ^ 
“business”  designation,  first  filed 
pursuant  to  $  1504.207(a).  This 
supplementation  may  be  accompanied 
by  a  sworn  affidavit  if  appropriate  and 
should  include  the  following: 

(1)  Statement  of  any  change  in  facts 
since  the  petition  vras  first  filed 
(including  whether  the  petition  has 
become  unnecessary); 

(2)  Detailed  explanation  of  the  market 
value  of  the  information  at  issue  and 
why  disclosure  would  reduce  or 
eliminate  that  value;  and 

(3)  Suggested  ways  to  minimize 
economic  harm  fix)m  disclosure  while 
still  afiording  public  access,  such  as 
isolating  the  specific  portions  of 
documents  warranting  special 
treatment 

(c)  As  part  of  the  OFI  initial 
detennination  on  any  FOIA  request  for 
stamped  information  (under  §(  1504.309 
and  1504.312  of  Subpart  C]  or  as  part  of 
an  independent  OFI  decision  to  disclose 
that  stamped  information  to  the  public, 
the  OFI  General  Counsel  or  designee 
will  make  one  of  the  following  decisions 
on  the  pending  petition  for  “business” 
designation: 

(1)  The  information  is  not  “business" 
within  the  meaning  of  §  1504.204(a),  and 
the  petition  is  therefore  denied.  If  ffiere 
is  no  other  reason  to  withhold  public 
disclosure,  the  OFI  Freedom  of 
Information  Office  will  then  grant  the 
FOIA  request 

(2)  The  information  is  “business” 
within  the  meaning  of  $  1504.204(a).  The 
petition  is  therefore  panted  and  the 
information  is  designated  as  “business.” 
However,  when  balancing  the  competing 
factors  as  to  disclosure  under 

§  1504.204(b)-(d),  the  public  interest 
favors  disdosiue.  Thus,  the  OFI 
Freedom  of  Information  Office  will  fiien 
grant  the  FOIA  request 

(3)  Hie  information  is  “business” 
within  the  meaning  of  {  1504204(a).  Hie 
petition  is  therefore  granted,  and  t^ 
information  is  designated  as  “business.” 
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When  balancing  the  competing  factors 
as  to  disclosure  under  §  1504.204(bHd] 
the  public  interest  is  against  disclosure. 
Thus,  the  OFI  Freedom  of  Information 
Officer  will  then  deny  the  FOIA  request 
as  per  §  1504.312  of  Subpart  C,  subject 
to  the  petitioner’s  ongoing  assistance  to 
the  OFI  in  defense  of  any  proceeding 
that  might  thereafter  be  brought  to 
compel  the  OFI  to  disclose  the 
“business”  information. 

(d)  Any  information  designated 

“  ‘business’  petition  pending,”  which  is 
released  pursuemt  to  a  joint  federal/ 
state  agreement  or  any  other 
arrangement,  shall  not  be  released  to  the 
public  by  the  State  or  any  other  entity 
receiving  it  unless  the  OFI  General 
Counsel  has  made  a  determination 
otherwise. 

(e)  To  the  extent  that  a  state  agency 
or  any  other  entity  does  not  agree  in 
advance  to  §  1504.208(d),  the  OFI  will 
not  release  such  information  to  it. 

(f)  The  OFI  Freedom  of  Information 
Officer  will  immediately  advise  the 
petitioner  (submitter  of  the  information 
at  issue)  oh 

(1)  The  determinations  made  pursuant 
to  either  §  1504.208(c)(1)  or 
1504.208(c)(2);  and 

(2)  The  fact  that  the  information  at 
issue  will  be  publicly  disclosed  ten 
calendar  days  after  the  determination. 

Subpart  C— Public  Requests  for 
Information 

§  1504.301  Purpose  and  scope. 

(a)  This  subpart  describes  the 
procedures  by  which  records  may  be 
obtained  from  the  Office  of  the  Federal 
Inspector  for  the  Alaska  Natural  Gas 
Transportation  System  (OFI),  in  accord 
with  the  Freedom  of  Information  Act,  5 
U.S.C.  552.  That  provision  of  law 
requires  that  this  agency,  “upon  any 
request  (other  than  that  made  by 
another  Federal  agency)  for  records 
which  (1)  reasonably  describes  such 
records,  and  (2)  is  made  in  accordance 
with  published  rules  stating  the  time, 
place,  fees  (if  any),  and  procedures  to  be 
followed,  shall  make  the  records 
promptly  available  to  any  person.” 

(b)  The  procedures  in  this  subpart  do 
not  apply  to  requests  for  records 
published  in  the  Federal  Register,  for 
materials  which  are  legally  owned  by 
OFI  employees  in  their  personal 
capacity,  and  for  materials  which  are 
readily  available  to  the  public,  such  as 
books,  journals,  perodicals  and  other 
copyri^ted  materials  available  through 
reference  libraries,  even  if  such 
materials  are  in  OFI’s  possession. 


§  1504.302  Policy  on  disclosure  of  OFI 
records. 

(a)  The  OFI  will  make  records 
available  to  the  public,  to  the  greatest 
extent  possible  in  keeping  with: 

(1)  The  spirit  of  the  Freedom  of 
Information  Act; 

(2)  The  rights  of  individuals  to 
privacy; 

(3)  The  designation  of  any  document 
as  “sensitive”  and  “business” 
information  which  the  OFI  will  give 
special  treatment  (pursuant  to  Subpart  B 
of  this  part);  and 

(4)  llie  need  to  promote  frank  internal 
policy  deliberations  and  to  pursue 
official  activities  without  imdue 
disruption. 

(b)  All  OFI  records  shall  be  available 
to  the  public  upon  request,  unless 
disclosure  is  prohibited  by  court  order. 
Executive  Order,  statute,  provision  of 
this  subsection,  or  an  exemption  under 
the  Freedom  of  Information  Act. 

§  1504.303  Partial  disdosure  of  records. 

If  a  requested  record  contains  both 
exempt  and  nonexempt  material,  the 
nonexempt  material  shall  be  disclosed 
after  the  exempt  material  has  been 
deleted. 

§  1504.304  Existing  records. 

(a)  The  Freedom  of  Information  Act 
does  not  require  the  creation  of  new 
records  in  response  to  a  request,  nor 
does  it  require  the  OFI  to  place  a 
requestor’s  name  on  a  distribution  list 
for  automatic  receipt  of  certain  kinds  of 
records  as  they  come  into  existence. 
Instead,  it  establishes  requirements  for 
disclosure  of  existing  records. 

(b)  All  existing  OFI  records  are 
subject  to  routine  destruction  according 
to  standard  record  retention  schedules. 

§  1504.305  Where  and  to  whom  requests 
for  OFI  records  should  be  sent. 

(a)  Although  OFI  records  may  be 
located  in  one  or  more  of  the  OFI’s 
branch  offices,  all  requests- for  OFI 
records  should  be  sent  to  OFI 
Headquarters,  addressed  to:  Office  of 
the  Federal  Inspector,  Alaska  Natural 
Gas  Transportation  System  Freedom  of 
Information  Officer  Room  3413,  Post 
Office  Building  12th  and  Pennsylvania 
Avenue,  N.W.  Washington,  D.C.  20044 

(b)  To  the  extent  that  a  request  is 
received  by  a  branch  office  of  the  OFI, 
the  request  will  not  be  deemed  received 
by  the  OFI  until  received  at  OFI 
headquarters,  following  transmission  by 
the  branch  office. 

§  1504.306  Form  of  request 

A  request  shall  be  made  in  writing 
and  shall  reasonably  describe  the 
records  sought  in  a  way  that  will  permit 


their  identification  and  location.  If  such 
information  is  available,  the  request 
should  identify  the  subject  matter  of  the 
records,  the  date  when  it  was  made,  the 
person(s)  or  the  office  which  made  the 
records,  the  present  custodian  of  the 
records,  and  any  other  information 
which  will  assist  in  the  location  of  the 
requested  records. 

§  1504.307  Requests  which  do  not 
reasonably  describe  records  sought. 

(a)  If  the  description  of  the  records 
sought  in  the  request  is  not  sufficient  to 
allow  the  OFI  to  identify  and  locate  the 
requested  records,  the  OFI  will  notify 
the  requestor  that  the  request  cannot  be 
processed  further  until  additional 
information  is  furnished. 

(b)  The  OFI  will  make  reasonable 
effort  to  assist  in  the  identification  and 
description  of  records  sought  and  to 
assist  the  requestor  in  formulating  his 
request. 

(c)  If  a  request  is  described  in  general 
terms  (e.g.,  all  records  having  to  do  with 
a  certain  area),  the  OFI  may 
communicate  with  the  requestor  with  a 
view  towards  reaucing  the 
administrative  burden  of  processing  a 
broad  request  and  minimizing  the  fees 
payable  by  the  requestor. 

§  1504.308  Responsibilities  of  Freedom  of 
Information  Officer. 

(a)  Upon  receipt  of  a  written  request, 
the  Freedom  of  Information  Officer  shall 
mark  the  request  with  the  date  of 
receipt,  indicate  the  date  by  which  a 
response  is  due,  and  note  any  other 
pertinent  administrative  information. 
The  Freedom  of  Information  Officer 
shall  monitor  the  handling  of  the  initial 
request  and  any  appeals  to  ensure  a 
timely  response. 

(b)  The  Freedom  of  Information 
Officer  shall  maintain  a  file  concerning 
each  initial  request  and  any  appeals 
received.  This  file  shall  contain  a  copy 
of  the  request,  initial  and  appeal 
determinations,  and  other  pertinent 
correspondence  and  records. 

(c)  The  Freedom  of  Information 
Officer  shall  collect  and  maintain  the 
information  necessary  to  compile  the 
reports  required  by  5  U.S.C.  552(d). 

§  1 504.309  Time  allowed  for  issuance  of 
initial  determination. 

(a)  Except  as  otherwise  provided  in 
this  Section,  the  Freedom  of  Information 
Officer  shall  not  later  than  the  tenth 
working  day  after  the  date  of  receipt  of 
a  request  for  records,  issue  a  written 
determination  to  the  requestor,  stating: 

(1)  Which  of  the  requested  records 
will,  and  which  will  not,  be  released; 
and 


Federal  Register  /  Vol.  46.  No.  240  /  Tuesday,  December  15,  1981  /  Rules  and  Regulations  61233 


(2)  The  reason  for  any  denial  of  a 
request. 

(b)  The  period  of  10  working  days 
shall  be  measured  from  the  date  the 
request  is  first  received,  pursuant  to 
§  1504.305  of  this  part 

(c)  There  shall  be  excluded  from  the 
period  of  10  working  days  (or  any 
extension  thereof)  any  time  which 
elapses  between  the  date  when  a 
requestor  is  notified  by  the  OF1  that  his 
request  does  not  reasonably  identify  the 
records  sought  and  the  date  when  the 
requestor  flashes  a  reasonable 
identification. 

(d)  There  shall  also  be  excluded  from 
the  period  of  10  working  days  (or  any 
extension  thereof]  any  time  which 
elapses  between  the  date  when  a 
requestor  is  notified  by  the  OFI  that 
prepayment  of  fees  is  required  and  the 
date  when  the  requestor  pays,  or  makes 
suitable  arrangements  to  pay  such 
charges.  See  §  1504.318(c1. 

(e)  The  OFI  may  extend  the  basic  10- 
day  period  established  under 

§  1504.309(a)  by  a  period  not  to  exceed 
10  additional  working  days  by 
furnishing  written  notice  to  the 
requestor,  within  the  basic  10-day 
period,  stating  the  reasons  for  such 
extension  and  the  date  by  which  the  OFI 
expects  to  be  able  to  issue  a  ' 
determination.  The  period  may  be  so 
extended  only  when  absolutely 
necessary,  only  for  the  period  required, 
and  only  when  one  or  more  of  the 
following  circumstances  require  the 
extension: 

(1)  There  is  a  need  to  search  for  and 
collect  the  requested  records  fi'om  field 
facilities; 

(2)  There  is  a  need  to  search  for, 
collect,  and  appropriately  examine  a 
voluminous  amount  of  separate  and 
distinct  records  which  are  demanded  in 
a  single  request;  or 

(3)  There  is  a  need  for  consultation, 
which  shall  be  conducted  with  all 
practicable  speed,  with  another  agency 
having  a  substantial  interest  in  the 
determination  of  the  request  (or  among 
two  or  more  components  of  the  OFI). 

(f)  Failure  of  the  OFI  to  issue  a 
determination  within  the  10-day  period 
(together  with  any  authorized 
extensions]  shall  constitute  final  agency 
action,  which  authorizes  the  requestor  to 
commence  an  action  in  €ui  appropriate 
Federal  District  Court  to  obtain  the 
records. 

§  1504.310  Records  of  other  Federal 
agencies. 

(a)  If  the  release  of  a  record  would  be 
of  concern  to  both  the  OFI  and  another 
Federal  agency,  the  record  will  be  made 
available  by  the  OFI  only  if  the  interest 
of  OFI  is  the  primary  interest.  The  OFI 


has  the  primary  interest  in  a  record  if  it 
was  developed  pursuant  to  OFI 
regulations,  directives,  or  request,  even 
though  the  record  originated  outside  the 

on. 

(b)  If  the  OFI  does  not  have  primary 
interest  in  the  records,  the  request  shall 
be  referred  in  writing  to  the  agency 
having  the  primary  interest  and  the 
requestor  will  be  so  notified. 

§1504.311  Records  obtained  from  the 
public;  notice  to  the  donor. 

(a)  If  a  requested  record  was  obtained 
by  the  OFI  ^m  a  person  or  entity 
outside  the  Government,  the  OFI  official 
responsible  for  processing  the  request 
shall,  before  msdung  a  decision  on  the 
request  and  when  it  is  administratively 
feasible  to  do  so,  seek  the  views  of  that 
person  or  entity  in  writing  on  whether 
the  record  should  be  released. 

(b)  For  “sensitive”  or  “business” 
information,  notice  to  the  entity 
providing  the  information  is  required 
and  governed  by  Subpart  B  of  this  part. 

§1504.312  Initial  denial  of  a  request 

(a)  An  initial  denial  of  a  request  may 
be  issued  only  for  one  or  more  of  the 
following  reasons: 

(1)  The  record  requested  is  not  known 
to  exist; 

(2)  The  record  is  not  in  the  OFI’s 
possession; 

(3)  A  statutory  provision,  a  provision 
of  this  Part,  a  court  order,  or  an 
Executive  Order  requires  that  the 
information  not  be  ^sclosed; 

(4)  The  record  is  exempt  fix)m 
mandatory  disclosure  imder  5  U.S.C. 
552(b],  and  the  OFI  has  decided  that  the 
public  interest  would  not  be  served  by 
disclosure;  or 

(5)  The  record  is  believed  to  exist  in 
on's  possession  but  has  not  yet  been 
located  (see  §  1504.312(e)). 

(b)  Each  initial  determination  to  deny 
a  request  shall  be  written,  signed,  €md 
dated,  and  it  shall  state  the  basis  for 
denial  of  a  record  or  any  part  of  a 
record. 

(c)  The  written  denial  of  a  request 
shall  include  the  name  and  title  of  the 
person(s]  participating  in  a  decision  to 
deny  that  request. 

(d)  The  denial  shall  state  the 
administrative  procedure  for  appealing  a 
determination  against  releasing  any 
record  or  part  of  a  record. 

(e)  When  a  request  must  be  denied 
because  the  record  has  not  yet  been 
located  (although  it  is  believed  to  exist 
in  OFI's  possession),  the  OFI  office 
responsible  for  maintaining  the  record 
shall  both  continue  to  seari^  diligently 
(until  it  is  located  or  it  appears  that  the 
record  does  not  exist  or  is  not  in  OFI's 
possession),  and  also  periodically 


inform  the  requestor  of  the  office’s 
progress. 

§  1504.313  Appeiri  from  an  Initial  denial. 

(a)  Any  person  whose  request  has 
been  deni^  in  whole  or  in  part  by  an 
initial  determination  may  appeal  that 
denial  by  addressing  a  written  appeal  to 
the  address  shown  in  §  1504.305. 

(b)  An  appeal  should  be  mailed  no 
later  than  30  calendar  days  after  the 
date  the  requestor  received  the  initial 
determination  denying  the  request.  An 
untimely  appeal  may  be  treated  either 
as  a  timely  appeal  or  as  a  new  request, 
at  the  option  of  the  Freedom  of 
Information  Officer. 

(c)  The  appeal  letter  shall  contain  the 
date  of  the  initial  determination,  and  the 
name  and  address  of  the  person  who 
issued  the  initial  denial.  'The  appeal 
letter  shall  also  indicate  which  of  the 
records,  to  which  access  was  denied, 
are  the  subject  of  the  appeal. 

§  1504.314  Appeal  determination. 

(a)  The  Federal  Inspector  will  make 
one  of  the  following  legal 
determinations  in  connection  with  every 
appeal  finm  the  initial  denial  of  a 
request  for  an  existing,  located  record: 

(1)  The  record  must  be  disclosed; 

(2)  The  record  must  not  be  disclosed, 
because  a  statute  or  a  provision  of  this 
P6u^  so  requires;  or 

(3)  The  record  is  exempt  from 
mandatory  disclosure  but  legally  may  be 
disclosed  as  a  matter  of  OFI  discretion. 

(b)  The  Federal  Inspector  may  decide 
to  delegate  his  authority  over  the  appeal 
process. 

§  1504.315  Contents  of  determination 
denying  appeal. 

A  determination  denying  an  appeal 
fiom  an  initial  denial  shall  contain  the 
following: 

(a)  It  shall  be  in  writing; 

(b)  It  shall  state  which  of  the 
exemptions  in  5  U.S.C.  552(b)  apply  to 
each  requested  existing  record; 

(c)  It  shall  state  the  reason(s)  for 
denial  of  the  appeal; 

(d)  It  shall  also  state  the  name  and 
position  of  the  OFI  officer  or  employee 
who  made  the  decision  that  the  appeal 
be  denied;  and 

(e)  It  shall  further  state  that  the  person 
whose  request  was  denied  may  obtain 
judicial  review  of  the  denial  by 
complaint  filed  with  the  District  Court  of 
the  United  States  in  the  District  in  which 
the  complainant  resides,  in  which  the 
OFI  records  are  situated,  or  in  the 
District  of  Columbia,  pursuant  to  5 
U.S.C.  552(aK4). 
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§  150016  Tim*  aNowed  for  issuance  of 
appeal  determination. 

(a)  Except  as  otherwise  provided  in 
this  Section,  the  Federal  Inspector 
shall — no  later  than  the  twentieth 
working  day  after  the  date  of  receipt  by 
the  Fre^on  of  Information  Officer  at 
OFI  Headquarters  of  an  appeal  from  an 
initial  denial  of  a  request  for  records— 
issue  a  written  determination  stating 
which  of  the  requested  records  (as  to 
whidi  an  appeal  was  made)  sh^  be 
disclosed  and  which  shall  not  be 
disclosed. 

(b)  The  period  of  20  working  days 
shall  be  measured  from  the  date  when 
an  appeal  is  first  received  by  the 
Freedom  of  Information  Officer  at  OFI 
Headquarters. 

(c)  The  Federal  Inspector  may  extend 
the  basic  20-day  period  established 
under  §  1504.316(a]  by  a  period  not  to 
exceed  10  additional  working  days,  by 
furnishing  written  notice  to  the 
requestor  within  die  basic  20-day 
period,  stating  the  reasons  for  such 
extension  and  the  date  by  which  the 
Federal  Inspector  expects  to  be  able  tc 
issue  a  determination.  The  period  may 
be  so  extended  only  when  absolutely 
necessary,  only  for  die  period  required, 
and  only  when  one  or  more  of  the 
following  circumstances  require  the 
extension: 

(1)  There  is  a  need  to  search  for  and 
collect  the  records  from  held  facilities  or 
other  establishments  that  are  separate  _ 
from  the  office  processing  the  appeal* 

(2)  There  is  a  need  to  search  for, 
collect,  and  appropriately  examine  a 
voluminous  amount  of  separate  and 
distinct  records  which  are  demanded  in 
a  single  request;  or 

(3)  There  is  a  need  for  consultation, 
which  shall  be  conducted  with  all 
practicable  speed,  with  another  agency 
having  a  substantial  interest  in  the 
determination  of  the  request,  or  amclng 
two  or  more  components  of  the  OFL 

§  1504.317  Exemption  categories. 

(a)  5  U.S.C.  552^}  establishes  nine 
exclusive  categories  of  matters  which 
are  exempt  from  the  mandatory 
disclosure  requirements  of  5  U.S.C 
552(a).  No  request  under  5  U.S.C.  552  for 
an  existing,  located  record  in  the  OFFs 
possession  shall  be  denied  by  any  OFI 
office  or  employee,  imless  the  record 
contains  (or  its  disclosure  would  reveal) 
matters  which  are: 

(1)  Specifically  authorized  under 
criteria  established  by  an  Executive 
Order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy  and 
are  in  fact  properly  classified  pursuant 
to  such  Executive  Order  (See  Subpart  B 
or  this  part); 


(2)  Related  solely  to  the  internal 
personnel  rules  and  practices  of  an 
agency; 

(3)  Specifically  exempted  from 
disclosure  by  statute,  other  than  5  U.S.C 
552(b):  Provided,  that  such  statute  (i) 
requires  that  the  matters  be  withheld 
from  the  public  in  such  a  manner  as  to 
leave  no  discretion  on  the  issue,  or  (ii) 
establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld: 

(4)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential 
(See  Subpart  B  of  this  part); 

(5)  Interagency  or  intra-agency 
memoranda  or  letters  which  would  not 
be  available  by  law  to  a  party,  other 
than  an  agency,  in  litigation  with  the 
agency: 

(6)  Personnel  and  medical  files  and 
similar  files,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(7)  Investigatory  records  compiled  for 
law  enforcement  purposes,  but  only  to 
the  extent  that  the  production  of  such 
records  would  (i)  interfere  with 
enforcement  proceedings,  (ii)  deprive  a 
person  of  a  right  to  a  fair  trial  or  an 
impartial  adjudication,  (iii)  constitute  an 
unwarranted  invasion  of  personal 
privacy,  (iv)  disclose  the  identity  of  a 
confidential  source  and,  in  the  case  of  a 
record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of  a 
criminal  investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  confidential 
information  furnished  only  by  the 
confidential  source,  (v)  dirclose 
investigative  techniques  and  procedures, 
or  (vi)  endanger  the  life  or  physical 
safety  of  law  enforcement  personnel; 

(8)  Contained  in  or  related  to 
examination,  operating,  or  condition 
reports  prepared  by,  on  behalf  of,  or  for 
the  use  of  an  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institutions;  or 

(9)  Geological  and  geophysical 
information  and  data,  including  maps, 
concerning  wells. 

(b)  The  fact  that  the  applicability  of 
an  exemption  permits  the  withholding  of 
a  requested  record  (or  portion  thereof 
does  not  necessarily  mean  that  the 
record  must  or  should  be  withheld. 

§  1 504.318  Fees;  payment;  waiver. 

(a)  Fee  schedule.  Fees  will  be  charged 
requestors  for  searching  for  and 
reproducing  requested  records,  in 
accordance  with  the  following  schedule: 
Record  search  time  (OFI  employees), 
$5.00  per  half  hour,  computer 
programming  time  (OFI  employees), 
$16.00  per  half  hour,  reproduction  of 


documents  (paper  copy  of  original), 

$0.20  per  page;  and  other  costs  of 
searching  for  or  duplicating  records 
(including  such  items  as:  computer 
system  time:  contractOT  computer 
programming  time;  reproduction  of 
photographs,  microforms,  or  magnetic 
tape;  computer  printouts;  and 
transportation  of  records),  actual  direct 
cost  to  the  OFL 

(b)  Method  of  paymenL^AXi  fee 
payments  shall  be  in  the  form  of  a  check 
or  money  order  payable  to  the  order  of 
the  “U.S.  Treasury”  and  shall  be 
addressed  to:  Office  of  the  Federal 
Inspector,  Alaska  Natural  Gas 
Transportation  System,  Division  of 
Financial  Management,  Room  1409,  Post 
Office  Building,  12th  ft  Pennsylvania 
Ave.  NW.,  Washington,  D.C.  20044. 

(c)  Prepayment  or  assurance  af 
payment  If  the  OFI  determines  or 
estimates  that  the  unpaid  fees 
attributable  to  one  or  more  requests  by 
the  same  requestor  exceed  or  will 
exceed  $25.00,  OFI  need  not  search  for. 
duplicate,  or  disclose  records  in 
response  to  any  request  by  that 
requestor  until  the  requestor  pays,  at 
makes  acceptable  arrangements  to  pay. 
the  total  amount  of  fees  due  (or 
estimated  to  become  due)  under  this 
section.  (See  §  1504.309(d)).  In  such  a 
case,  the  OFI  office  shall  promptly 
inform  the  requestor  (by  telephone,  if 
practicable)  of  the  need  to  make 
payment  or  arrangements  to  pay. 

(d)  Reduction  or  waiver  of  fee.  The  fee 
chargeable  under  this  section  may  be 
reduced  or  waived  by  the  OFI,  if  the 
public  interest  would  be  served.  A 
request  for  reduction  or  waiver  of  fees 
should  be  addressed  to  the  OFI  Freedom 
of  Information  Officer. 

(e)  The  OFI  Freedom  of  Information 
Officer  shall  maintain  a  record  of  all 
fees  charged  requestors  for  searching  for 
and  reproducing  requested  records 
under  this  section.  If,  after  the  end  of  60 
calendar  days  from  the  date  on  which 
request  for  payment  was  made,  the 
requestor  has  not  submitted  payment  to 
the  OFI  Freedom  of  Information  Officer, 
the  Freedom  of  Information  Officer  shall 
place  the  requestor’s  name  on  a 
delinquent  list.  If  a  requestor  whose 
name  appears  on  the  delinquent  list 
makes  another  request  under  this  part, 
the  OFI  Freedom  of  Information  Officer 
shall  inform  the  requestor  that  the  OFI 
will  not  process  the  request  until  the 
requestor  submits  payment  of  the 
overdue  fee  from  the  earlier  request  and 
prepayment  of  the  fee  for  the  current 
request  may  be  required. 
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